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MEMORANDUM
This action is before the court upon the petition of Mssouri state
prisoner Dale Helmg for a wit of habeas corpus (Doc. 26) pursuant to
28 U S.C § 2254. The parties have consented to the exercise of
jurisdiction by the undersigned United States Mgi strate Judge pursuant
to 28 U S.C. 8 636(c). An evidentiary hearing was held on G ound 9 on
Sept enber 20, 2005.

. BACKGROUND

On March 9, 1996, in the Crcuit Court of Gasconade County,
M ssouri, petitioner Dale L. Helmg was found guilty by a jury of the
first degree murder of his nother, Norma Helmg. (Doc. 7, Ex. Bat 7.)
On May 20, 1996, he was sentenced to life inprisonnment in the Mssouri
Departnent of Corrections wthout the possibility of parole or
probation. (ld. at 9.)

On May 23, 1996, petitioner appealed to the Mssouri Court of
Appeals. (ld. at 203.) His primary argunment was that the evidence was
not sufficient to submt the case to the jury. (ld. Ex. E.) Petitioner
also alleged trial errors due to nedia influence. (1d.) The M ssouri
Court of Appeals affirmed the judgnment on July 22, 1997. (ld.) On
Septenber 30, 1997, the Mssouri Suprene Court denied transfer of
petitioner's direct appeal. (ld. Ex. F.) His state court judgnment did
not becone final until the conclusion of the 90-day period for filing
a wit of certiorari with the United States Supreme Court on
Decenber 29, 1997.



On Decenber 19, 1997, petitioner nmoved for post-conviction relief
under M ssouri Supreme Court Rule 29.15 in the circuit court. (ld. Ex.
Hat 8-13.) On April 20, 1998, petitioner submtted an anmended Rul e
29.15 nmotion through his attorney. (ld. Ex. Hat 14-91.) He all eged
thirteen clains of ineffective assistance of counsel, one claim of
violation of his right to a speedy trial, and one claimof violation of
due process by ex parte conmunication. (l1d. at 92-115.) An evidentiary
heari ng was hel d on Decenber 10, 1998, and the circuit court denied his
Rul e 29.15 notion on April 12, 1999. ( Id. at 92-115.)

On April 22, 1999, petitioner appeal ed the denial of his Rule 29.15
motion in the Mssouri Court of Appeals. (ld. at 116.) The M ssouri
Court of Appeals affirmed the circuit court’s findings on January 23,
2001. (ld. Ex. L.)

On February 7, 2001, petitioner filed a notion in the Mssouri
Court of Appeals asking for rehearing or transfer to the M ssour
Suprenme Court. (Doc. 17 Ex. M) The Mssouri Court of Appeals denied
this request on March 19, 2001. ( Id. Ex. N)

Petitioner then noved for transfer to the M ssouri Suprene Court
on April 3, 2001. (ld. Ex. O) The Mssouri Supreme Court issued its
j udgnment denying the notion on April 24, 2001. ( Id. Ex. Q)

On April 22, 2002, petitioner Helmg filed his pro se petition for
a wit of habeas corpus in this court. On August 11, 2003, petitioner,
t hrough counsel, filed an anmended petition alleging nine grounds for
relief:

(1) The state failed to produce sufficient evidence of his

guilt beyond a reasonabl e doubt.

(2) Defense counsel rendered ineffective assistance of
counsel due to a conflict of interest arising fromhis
si mul t aneous representation of Ted Helm g, the victins
husband, in probate proceedi ngs.

(3) Def ense counsel rendered ineffective assistance of
counsel with respect to the foll ow ng:

A Counsel failed to interview and present alib
W t nesses.

B. Counsel failed to introduce evidence to rebut the
suspicion cast on petitioner’s know edge and
actions.



(4)

(5)

(6)

(7)

(8)

(9)

C. Counsel failed to present evidence show ng
petitioner maintained a close and [loving
relationship with the victim

D. Counsel failed to investigate and present evi dence
inplicating petitioner’s father Ted Helm g as the
victims nurderer.

E. Counsel i ntroduced “inflammatory, gruesomne
evidence” at trial, and pursued a “patently
ridiculous defense that [the victims] death was
the product of accidental drug overdose, thereby
opening the door for otherwi se inadmssible
evidence that [petitioner] and his nother had
argued over noney.”

F. Counsel failed to conduct a reasonabl e
investigation or pursue a reasonable strategy
prejudicing petitioner who otherw se would have
been acquitted.

The trial jurors were exposed to inflammtory press
coverage and nedia intervi ews.

Def ense counsel rendered ineffective assistance of
counsel for failing to preserve and argue on appeal the
state's prejudicial use of evidence that, at the tinme
of his arrest, petitioner was in possession of weapons
unrel ated to the of fense.

The prosecution suppressed the statenments of Tina
Ri denhour that the victimwas in fear of her husband,
Ted Helm g, and that petitioner was concerned for her
safety.

The prosecution and a Gasconade County GCircuit Court

judge had ex parte comrunications with Judge Brackman

the judge to whom petitioner’s case was originally
assi gned, urging him to recuse  hinself from
petitioner's trial.

Petitioner was not able to assist in his own defense,
confront w tnesses against him and nake an informed,
knowi ng, and voluntary waiver of his right to testify,
due to his defense counsel providing him prescription
medi cation and instructing himto take it during trial.

During jury deliberations, wthout the know edge of
petitioner or his counsel, a deputy sheriff gave the
jury a map, which had not been introduced into evidence
and which was relied upon by the jury to resolve
significant questions regarding the state’'s case.



(Doc. 26.)

Il. Statute of Limtations

Respondent argues that petitioner's federal habeas corpus petition
must be dism ssed because it does not conply with the statute of
[imtations contained in 28 U S.C. 8§ 2244(d)(1). The court disagrees.
Section 2244(d) (1) provides: "A1l-year period of limtation shall apply
to an application for a wit of habeas corpus by a person in custody
pursuant to the judgnment of a State court." 28 U S C 8§ 2244(d)(1).
For petitioner's case, the statute of l[imtations began to run on “the
date on which the judgnent becanme final by the conclusion of direct
review or the expiration of the time for seeking such review” [d. at
(d)(1)(A). Furthernore, the statute also contains a tolling provision
t hat excludes fromthe one-year limtations period the tinme during which
an application for state post-conviction or other collateral reviewis
"pending" in the state courts. Id. at (d)(2).

On Septenber 30, 1997, when the M ssouri Supreme Court denied
transfer of his direct appeal, petitioner had ninety days to file a
petition for a wit of certiorari in the Suprene Court of the United
States. See Nichols v. Bowersox, 172 F.3d 1068, 1072 (8th Cr. 1999)
(en banc). Since he did not file a petition for wit of certiorari, his
convi ction becane final on Decenber 29, 1997. Petitioner filed his Rule
29.15 nmotion on Decenber 19, 1997. Therefore, the statute of
limtations did not start running until the conclusion of his state

post-convi cti on proceedi ngs.

Respondent argues that the one-year limtations period started to
run on January 23, 2001, when the Mssouri Court of Appeals denied
rehearing. Thus, petitioner's federal habeas corpus petition, which was
filed on April 22, 2002, is untimely. According to respondent, the
period from January 23, 2001, until April 24, 2001, when the M ssouri
Suprenme Court denied transfer, should not be tolled because petitioner
was pursuing an extraordi nary renedy.

"[S]tate prisoners nust give the state courts one full opportunity
to resolve any constitutional issues by invoking one conplete round of
the State's established appellate review process.” O sSullivan wv.




Boerckel , 526 U.S. 838, 845 (1999). Extraordinary renedies that are
out si de the standard revi ew process do not have to be i nvoked and do not
qualify for tolling the federal habeas Iimtations period. 1d. at 844.
In Cctober 2001, after it denied transfer of petitioner's case to it,
the M ssouri Suprenme Court anended M ssouri Suprene Court Rule 83.04
(effective July 1, 2002) to add that transfer by the court of appeals
after issuing its decision is an extraordi nary renedy and not part of
the ordinary review process for federal habeas corpus purposes. M. S
CG. R 83.04; see also Randolph v. Kema, 276 F.3d 401, 404 (8th Cr.
2002) (“[T]he anendnment to Rule 83.04 constitutes an unequivocal

statenent about where M ssouri’s ‘one conplete round of the state’s
establ i shed appellate review process’ stops”). Respondent argues that
any extraordinary remedy that is outside the ordinary review process
should toll the limtations period.

In Carey v. Saffold, 536 U.S. 214, 219-20 (2002), the Suprene Court
determ ned that a post-conviction nmotion “is pending as long as the

ordinary state collateral review process is ‘in continuance -- i.e.,
‘until the conpletion of’ that process. In other words, until the
application has achieved final resolution through the State's post-
convi ction procedures, by definition it remains ‘pending.’” 1d. at 220.
When the M ssouri Court of Appeal s denied rehearing in January 2001, the
Rul e 83.04 anendnent had not occurred, nuch |ess gone into effect.
Accordi ngly, respondent cannot rest his statute of |imtations argunent
on the mere fact that the version of Rule 83.04, as of July 2002,
characterizes appeal to the Mssouri Suprene Court as “extraordinary.”

Moreover, in Dixon v. Dormire, 263 F.3d 774 (8th Cr. 2001), the

court, in applying the Suprenme Court’s holding in O Sullivan to M ssouri

| aw, held

t hat the exhaustion principle announced in O Sullivan-- that
a state prisoner nust exhaust discretionary review of the
state's highest court unless that review has been decl ared
not to be part of the state's ordinary appellate
process--requires Mssouri prisoners to seek a transfer for
di scretionary review by the Suprene Court of M ssouri because
M ssouri | aw has not renoved discretionary review fromits
ordi nary and established appell ate revi ew process.

Id. at 780.



After Dixon, in Randol ph, 276 F. 3d 401, the court, discussing both
O Sullivan and D xon, recogni zed the amendnent to Rule 83.04 clearly set
forth that transfer to the M ssouri Supreme Court was not part of the
ordinary review process. Id. at 404. However, the Eighth Circuit
further noted that the Rule 83.04 anmendnent was nerely the enbodi nent
of already existing practice and did not reflect a change in M ssouri

law, i.e., transfer to the Mssouri Suprene Court was never part of the
state’'s standard review process. 1d. at 404-05. The Eighth G rcuit
recogni zed this holding contradicted Dixon, noting “[i]n Dixon, we
exam ned the |anguage of M ssouri's party transfer rule in light of
O Sullivan and held that in order to exhaust state renedies, M ssouri
| aw required prisoners to pursue discretionary review by petitioning for
transfer to the Mssouri Suprene Court. In short order the M ssouri
Suprenme Court has nmade it clear that the |law of M ssouri is otherw se.”
Id. at 404.

Gven that petitioner noved for M ssouri Suprene Court review
bef ore Di xon, the anendnent to Rul e 83.04, and Randol ph, the tine during
whi ch petitioner sought transfer to the Mssouri Suprene Court should
be excluded fromthe one-year limtations period. Petitioner’s habeas
corpus petition was tinmely filed on April 22, 2002.

1. EXHAUSTI ON OF STATE REMEDI ES AND PROCEDURAL BAR
In order for a state prisoner to obtain federal court review under
§ 2254, he must have fully exhausted all renedies available in the state
courts for each ground he intends to present in federal court. 28
U S C 8 2254(b); Coleman v. Thonpson, 501 U. S. 722, 731 (1991); Sloan
v. Delo, 54 F.3d 1371, 1381 (8th Cir. 1995), cert. denied, 516 U S. 1056

(1996). State prisoners nust give the state courts one full opportunity
to resolve any constitutional issues by invoking one conplete round of

the state’'s established appell ate review process in order to proceed on
a federal habeas corpus claim QO Sullivan, 526 U S. at 845. A failure
to raise a claimin the state courts with a consequent default of the
state court procedures, because M ssouri courts do not permt successive
post-conviction relief notions, see Lindner v. Wrick, 644 F.2d 724,
726-27 (8th CGr.), cert. denied, 454 US. 872 (1981), erects a




procedural bar to relief in federal court. Sweet v. Delo, 125 F.3d
1144, 1149-51 (8th Gr. 1997), cert. denied, 523 U S. 1010 (1998).
Petitioner may avoid the procedural bar to federal habeas review,

if he can denonstrate legally sufficient cause for the default and
actual prejudice resulting from it, or if he can denobnstrate that
failure to review the claimwuld result in a fundanental m scarriage
of justice. Col eman, 501 U. S. at 750.

Respondent argues that petitioner has procedurally defaulted on
grounds 3E, 5, 6, 7, and 9.

A G ound 3E

Gound 3E alleges that petitioner’s trial counsel rendered
ineffective assistance of counsel for introducing “inflanmmatory,
gruesone evidence and for pursuing the patently ridicul ous defense that
[the victinmis] death was the product of accidental drug overdose,
thereby opening the door for otherw se inadm ssible evidence that
[petitioner] and his nother had argued over noney.” (Doc. 26 at 39.)
Respondent argues that this ground i s barred, because petitioner did not
raise it in the post-conviction proceedings. (Doc. 33 at 7.)
Petitioner responds that the i ssue of counsel presenting evidence about
the victims body and pursui ng acci dental death was briefed extensively
and addressed by the state courts.

Areviewof the state post-conviction notions and deci sions reveal s
nunmerous instances where petitioner alleged trial counsel was
ineffective for pursuing this particular defense and for introducing
evi dence about the body and its condition. (Doc. 7, Ex. Hat 47-48, 60,
94, 103, 107; Ex. | at 1, 12, 16-18, 20-21, 55.) Mbdreover, petitioner
all eged in post-conviction notions that trial counsel was ineffective
for failing to object to the testinony regardi ng noney and petitioner’s
argunments with the victimas hearsay. (Doc. 7, Ex. H at 69-72; Ex. |
at 64-68.)

As respondent argues, however, there is no allegation by petitioner
that, but-for counsel’s particular evidentiary presentati on and defense
theory, the state’s evidence of nmpotive would have been irrel evant and
thus inadm ssible. This precise issue was never before the state court



and is procedurally barred unless petitioner has made a sufficient
showi ng of cause and prejudice or that a fundanmental m scarriage of
justice would occur if the court does not address the nerits of the
claim

B. G ound 5

Gound 5 alleges that plaintiff's “trial and appel |l ate counsel was
ineffective . . . for failing to preserve and argue on appeal the
state’'s prejudicial use of evidence that petitioner at the time of his
arrest was in possession of weapons unrelated to the offense.”
Respondent argues this ground is procedurally defaulted, with respect
to appell ate counsel, because it was not raised in his pro se or anended
post-conviction relief motion, or his appeal from denial of post-
conviction relief. (Doc. 33 at 8.)

Revi ew of petitioner’s anended Rule 29.15 notion reveals that he
raised this issue with regard to trial counsel. (Doc. 7, Ex. Hat 57.)
However, respondent is correct that petitioner failed to raise G ound
5 as it relates to appellate counsel in the post-conviction relief
appeal . (Doc. 7, Ex. | at 38-41.) Accordingly, this issue is
procedural ly barred unless petitioner has made a sufficient show ng of
cause and prejudice or that a fundanmental m scarriage of justice would
occur if the court does not address the nerits of the claim

C. G ound 6

The record is clear that petitioner failed to present his claim
that “the prosecution suppressed materi al evidence of Tina R denhour
that Ms. Helm g was in fear of her husband, Ted Helm g, and that her
son was concerned for her safety.” (Doc. 33 at 8; Doc. 7, Exs. H 1.)
Mor eover, the appellate court declined to reach the nerits of this
claim as it had not been raised before the circuit court in his pro se
or amended notion for post-conviction relief. Helmig v. State, 42
S.W3d 658, 681 (M. App. 2001) ("In actions under Rule 29.15, any
al l egations or issues that are not raised in the Rule 29.15 notion are

wai ved on appeal .") (internal citation omtted). Therefore, this issue
is barred fromreview unless petitioner has nade a sufficient show ng



of cause and prejudice or that a fundamental m scarriage of justice
woul d occur if the court does not address the nmerits of the claim

D. G ound 7

In Gound 7 petitioner alleges that his constitutional rights were
viol ated when the state initiated an ex parte conmunication wth Judge
Brackman, urging himto recuse hinself fromthis case. (Doc. 26 at 80-
85.) Respondent argues that petitioner failed to advance this claimon
appeal fromthe denial of his post-conviction nmotion. (Doc. 33 at 9.)
In his traverse, petitioner concedes that he failed to appeal this
claim thus erecting a procedural bar for review unless he has made a
sufficient show ng of cause and prejudice or a fundanental m scarriage
of justice. (Doc. 40 at 54-55.)

E. G ound 9

Petitioner’s anmended petition rai sed Gound 9, which was not rai sed
in his original petition. (Doc. 26 at 90.) Gound 9 alleges that the
deputy sheriff gave the jury a map during jury deliberations which had
not been admitted into evidence at trial. (ld. at 90-91.) Respondent
asserts that even with the statute of limtations running on April 25,
2001, Gound 9 is untinely. (Doc. 33 at 13.) Thus, it can only be
considered onits nmerits if “it relates back” to the original petition.
See Fed. R Civ. P. 15(c)(2).

VWhil e petitioner concedes that Ground 9 does not relate back to the
original petition, he asserts that it is not tine-barred. (Doc. 40 at
57-59.) Petitioner relies on 28 U S.C 8§ 2244(d) to argue that the
statute of limtations should not begin to run on Gound 9 until the
date on which it “could have been discovered through due diligence.”
28 U.S.C. § 2244(d)(1)(D. The phrase “due diligence” is nmentioned in
88 2244 and 2254, but is not defined by statute. Construing the opening
cl ause of 8§ 2254(e)(2), in Wllianms v. Taylor, 529 U S. 420 (2000), the
Suprenme Court held that due diligence “depends upon whet her the prisoner

made a reasonable attenpt, in light of the information available at the
time, to investigate and pursue clains in state court; it does not
depend, . . . upon whether those efforts could have been successful.”



Wlliams, 529 U S. at 435. According to petitioner, nothing in the
trial record would have put him on notice that during deliberations,
sonmeone gave the jury a map that had not been admitted into evidence.
(Doc. 40 at 58.) Thus, Gound 9 could not have been uncovered by the
Suprenme Court’s definition of “due diligence” until its discovery by
“happenst ance” in the sumer of 2003.

“[T]he burden is on the petitioner to persuade the court that he
has exercised due diligence,” and he has not “slept on his rights.”
Frazier v. Rogerson, 248 F. Supp. 2d 825, 833 (N.D. lowa 2003). “In
construing and applying this phrase, courts appear to require that the

petitioner ‘show sonme kind of neasure of prudence, activities or
assiduity as may be properly expected fromand ordinarily exercised by
a reasonable and prudent person under the particular circunstances
present.’” 1d. at 833 (quoting Wns v. United States, 225 F.3d 186, 190
(2nd Cr. 2000)); United States v. Zuno-Arce, 25 F. Supp. 2d 1087
1097-98, 1110-13 (C.D. Cal. 1998), aff'd, 209 F.3d 1095, 1098, 1102-03
(9th Cr. 2000).

Petiti oner states his counsel di scovered the issue by

“happenst ance” when investigating unrelated issues. (Doc. 26 at 90.)
Fromthe evidence adduced at the hearing held in this court on Septenber
20, 2005, the court finds that in June 2003 Mark Thomason, then a | ega
intern in the office of petitioner's federal habeas counsel
investigated issues relating to petitioner's trial. On June 26, 2003,
Thomason interviewed juror Stanley Dahl. During this interview, it was
|l earned for the first tinme that during deliberations the jury requested,
was provided by sheriff's personnel, and considered a road map that had
not been part of the trial evidence. !

Whi |l e di scovery by happenstance al one does not neet petitioner’s
burden of showing due diligence, considering the totality of the
ci rcunst ances which includes the other grounds alleged by petitioner,
the court concludes petitioner was duly diligent in his efforts to
di scover and devel op his habeas clainms. See Frazier, 248 F. Supp. 2d

at 833 (“The phrase ‘due diligence’ is not defined anywhere in the

1See the factual findings of this court set forth with respect to
Gound 9, infra.
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AEDPA, but should be considered in light of the ‘totality of the
ci rcunstances’ present . . . .").

This is not a case where petitioner has “slept on his rights” and
failed to engage in an appropriate, reasonable inquiry into the
ci rcunstances surrounding his trial and subsequent post-conviction
petitions. Wile the factual predicate for petitioner’s claimpossibly
coul d have been discovered during the original one-year limtations
period, it is unreasonable to construe § 2244(d)(1)(D) to require
prisoners to “scorch the earth” for any and all possi bl e habeas grounds.
Nei t her party nor the record provides any evidence that petitioner was
alerted or should have discovered that additional information was
provided to jurors that had not been introduced at trial

Accordingly, the court finds that the totality of petitioner’s
actions evidences a diligent inquiry into the facts and circunstances
supporting his claimfor habeas relief that did not, until the summer
of 2003, reveal the circunstances supporting Gound 9. The court wll
therefore address the nerits of this claim as allowed under §
2244(d) (1) (D).

F. Overcom ng the Procedural Bar

To establish cause for a procedural default, petitioner nust
denmonstrate that sone factor inpeded his efforts to conply with state
procedural requirenents. Col eman, 501 U S at 750-52. Legal |y
sufficient cause for a procedural default nust be based upon an
obj ective factor, external to the petitioner and his case, which inpeded
petitioner or his counsel from properly presenting the subject clains
to the M ssouri courts. Wai nwight v. Sykes, 433 U S. 72, 81 (1977);
Mirray v. Carrier, 477 U S. 478, 488 (1986).

In all the aforenmenti oned grounds except ground 9, petitioner has

not proffered any fact or circunstance, external to his efforts, which
woul d have prevented him from conplying with both Mssouri's and this
court’s procedural rules. Accordingly, petitioner fails to show cause
and prejudice to overcone the procedural bar

Petitioner may al so overcone a procedural bar by showing that a
fundanental mscarriage of justice would occur, if the court did not

- 11 -



consi der the ground, because he is actually innocent. Mirray, 477 U S

at 495-96. A habeas petitioner asserting actual innocence nmust support

his all egati ons of actual innocence with new, reliable evidence, Schlup
v. Delo, 513 U S 298, 324 (1995), and “the petitioner nust establish
that it is nmore likely than not that no reasonable juror would have
convicted himin light of the new evidence.”? Weks v. Bowersox, 119
F.3d 1342, 1351 (8th Gr. 1997) (en banc), cert. denied, 522 U S. 1093

(1998). "[E]Jvidence is newonly if it was not available at trial and

could not have been discovered earlier through the exercise of due
diligence.” Anrine v. Bowersox, 238 F.3d 1023, 1028 (8th G r. 2001)
(quoting Anrine v. Bowersox, 128 F.3d 1222, 1230 (8th G r. 1997) (en
banc)); Johnson v. Norris, 170 F.3d 816, 818 (8th G r. 1999).

“Wthout any new evidence of innocence, even the existence of a

concededly neritorious constitutional violation is not in itself
sufficient to establish a miscarriage of justice that would allow a
habeas court to reach the merits of a barred claim” Schlup, 513 U S.
at 316. “However, if a petitioner . . . presents evidence of innocence
so strong that a court cannot have confidence in the outcone of the
trial unless the court is also satisfied that the trial was free of
nonharm ess constitutional error, the petitioner should be allowed to
pass through the gateway and argue the nmerits of his underlying clains.”
Id.

Reviewi ng the totality of petitioner’s proffer, the court finds he
has not established actual innocence based on new and reliabl e evi dence.
Petitioner does not specifically characterize particular facts as “new

2 To ensure that the fundanental mscarriage of
justice exception would remain "rare" and be
applied only in the "extraordi nary case," while at
the sanme time ensuring that relief would be
extended to those who are truly deserving, the
[ Supreme] Court has explicitly tied the exception
to the petitioner's innocence. [ The Court has]
al so expressed the standard of proof that should
govern consideration of such clains: The
petitioner nust showthat the constitutional error
"probably" resulted in the conviction of one who
was actually innocent.

Schlup, 513 U. S. at 299.



and reliable evidence,” but instead refers to all the evidence provided
in support of his habeas application. Petitioner’s anended habeas
corpus petition and traverse refer to the foll ow ng:

1. The March 6, 1994, Report of Trooper Robert Westfall
menorializing petitioner’s statenent that “he did not nurder
his nmother.” (Doc. 40, Ex. 9 at 2.)

2. Affidavits alleging petitioner had a good rel ationship
with his nmother that was free from discord, and that he
attenpted to contact his mother by phone on July 28, 1993,
to check on her well-being due to rising flood waters on the
M ssi ssippi River. (Doc. 26, Exs. 19, 21-23, 28-31, 33.)

3. Affidavit alleging plaintiff was seen at the La Casa
Restaurant in Jefferson Cty, Mssouri at 10:30 or 11:00
a.m on July 29, 1993, and was acting “normal and well -
rested” and happy about having a visit over the weekend with
his children at his nother’s house. (Doc. 26, Ex. 31.)
Trial testinony only included petitioner’'s visit to La Casa
at 3:30 or 4:00 p.m on July 29.

4. The application for a restraining order that the victim
obt ai ned agai nst Ted Hel m g i ncluded all egati ons of physica

and nmental abuse, and that the restraining order prevented
Ted Hel mg from “nol esting and di sturbing the peace of

. Norma Helmg . . . .,” and prevented himfromentering her
residence. (Doc. 26, Ex. 1 at 13, 36.) Trial testinmony only

included a reference to the portion of the restraining order
that prevented Ted Helmg from transferring, selling, or
di sposi ng of property.

5. Ted Helmg was seen at the sane bar and at the sane
time as the victimon the evening of Wednesday July 28, 1993.
(Doc. 26, Exs. 19-20.)

6. Ti na R denhour would testify that the victi mwas afraid
of Ted Helm g, and accordingly, carried a handgun. (Doc. 40
at 53-54.)

7. Stacey Medl ock woul d have testified, had she been asked
during her trial testinony, that she did not believe
petitioner conmtted the nurder, that he invited her to neet
hi s not her on the night he determ ned the victi mwas m ssing,
and that it was petitioner’s idea to contact the Sheriff.
(Doc. 26 at 13; Doc. 26, Ex. 38 at 188, 203, 207.)

8. Ot her famly nmenbers remarked that the victimwas in
her nightgown, that the victim kept her keys in her purse,
and that the state of the victim s honme was unusual . (Doc.
26 at 13-17.)



9. Petitioner’s brother would have testified that
petitioner’s reaction when he was told his nother’s body was
recovered was his typical reaction when “terribly upset.”
(Doc. 26 at 18.)

10. On August 1, 1993, Ted Helmg refused to provide a
suspect statenent asserting his Fifth Amendnent Privilege

(Doc. 26 at 32.)

Arguably, this evidence may have benefitted petitioner had it been
before the jury. However, it is neither “new nor reflective of
petitioner’s innocence. There is no suggestion or inference that this
i nformati on was unavailable at or before petitioner’s trial. On the
contrary, each affidavit detailing proposed witness testinony provides
that the affiant was ready and able to testify at trial, but, for
various reasons, he or she was not summned to testify or was not asked
to divulge the aforenentioned testinony while testifying.

The fact that petitioner appeared to third parties to have had a
har moni ous relationship with the victimis not of itself indicative of
i nnocence. Moreover, the fact that certain information casts suspici on
on petitioner’s father and a volatile relationship between the father
and the victim is not reflective of petitioner’s actual innocence
While portions of the proffered evidence account for petitioner’s
wher eabouts, none of the rel evant evi dence provides petitioner an ali bi
during the tine period the crinme supposedly took place.

For these reasons, Gounds 3E, and 5, 6, and 7 are procedurally
barred fromthis court’s substantive review.

I11. STANDARD FOR REVI EWON THE MERI TS
This court’s review of a state court decision is limted to
situations when adjudication of the claim

(1) resulted in a decision that was contrary to, or involved
an unreasonabl e application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the United States;

or
(2) resulted in a decision that was based on an unreasonabl e

determ nation of the facts in |ight of the evidence presented
in the State court proceeding.
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28 U.S.C. 8§ 2254(d)(1)-(2). “A state court’s decision is contrary to
clearly established law ‘if the controlling case law requires a
di fferent outcone either because of factual simlarity to the state case
or because general federal rules require a particular result in a
particular case.’” Tokar v. Bowersox, 198 F.3d 1039, 1045 (8th GCir.
1999) (quoting R chardson v. Bowersox, 188 F.3d 973, 977-78 (8th Cr.
1999), cert. denied, 529 U S. 1113 (2000)), cert. denied, 531 U S. 886
(2000). The issue a federal habeas court faces when deci di ng whet her

a state court unreasonably applied federal law is “whether the state
court’s application of clearly established federal |aw was objectively
unreasonable.” WlIllians, 529 U S. at 365.

A Gound 1

Petitioner argues that the state failed to produce sufficient
evi dence to establish beyond a reasonabl e doubt that he was involved in
the death of the victim

In reviewing a claim of insufficiency of evidence, “it is well
settled that upon habeas corpus the court will not weigh the evidence.”
Herrera v. Collins, 506 U S. 390, 401 (1993). *“Federal courts are not
forums in which to relitigate state trials.” Id. The standard of

revi ew does not “permt a court to nake its own subjective determ nation
of guilt or innocence,” id. at 402, or “ask itself whether it believes
that the evidence at the trial established guilt beyond a reasonable
doubt.” 1d. at 401 (enphasis in original). “Instead, the relevant
guestion is whether, after viewing the evidence in the I|ight nost
favorable to the prosecution, any rational trier of fact could have
found the essential elenments of the crine beyond a reasonabl e doubt.”
Id. Furthernore, federal habeas courts “must accord ‘great deference’
where a state appellate court has found the evidence supporting the
conviction.” Hill v. Norris, 96 F.3d 1085, 1088 (8th Cr. 1996).

To support petitioner’s conviction for first degree nurder, the

state needed to prove that he “(1) knowi ngly (2) caus[ed] the death of
anot her person (3) after deliberation.” State v. Mrris, 844 S.W2d
549, 551 (Mdb. App. 1992); see also M. Rev. Stat. § 565.020.1.
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“Deliberation” is defined as “cool reflection for any length of tine no
matter how brief.” § 565.002(3).

Undoubtedly, the evidence in petitioner’s case was purely
circunstantial, i.e., does not directly prove a fact but gives rise to
a logical inference that the fact exists. State v. Harris, 807 S.W2d
528, 529 (Mv. App. 1991). VWen the state has laid out only
circunstantial evidence, the circunstantial evidence test nust apply.

“The three-pronged test requires that proffered circunstances and facts
coincide with each other, conport with a hypothesis of guilt, and
excl ude every reasonabl e hypot hesis of innocence.” State v. Luna, 800
S.W2d 16, 19 (M. App. 1990).

At trial the state laid out its theory that petitioner *“knew too
much too soon.” (Doc. 7, Ex. A-6 at 1144-45.) According to the state,
petitioner had a notive to kill the victim because of their recent

argunment over a $200 tel ephone bill and the victinis statenent that she
was “tired of being his neal ticket.” (ld., Ex. A-3 at 456-58; Ex. A-6
at 1059.) Petitioner's trial counsel argued to the jury that the
medi cal experts testified it was possible the death was natural, that
there was no evidence of trauma, and that she could have died of a drug
overdose. (ld., Ex. A-6 at 1155-76.)

The evi dence presented at trial included the fact that, before the
victim s body was found, petitioner predicted that her keys would be in
her purse. When her purse was found, the keys were inside. ( 1d., Ex.
A-4 at 626.) According to the testinony of her sister, Dorothy Bauer,
the victim always carried her keys hanging froma chain on the side of
her jeans and never put themin her purse. Petitioner also accurately
foretold that the victim would be found in her nightgown and was even
able to pinpoint it tothe “white one with blue flowers.” (l1d., Ex. A-6
at 1144; Ex. A-3 at 495.) According to the state, petitioner killed the
vi cti m because, “how coul d you possi bly know what ni ght gown your not her
woul d be found in.” (1d., Ex. A-6 at 1144.)

The victimwas | ast seen alive on Wednesday night, July 28, 1993.
On Wednesday evening, petitioner called Dorothy Bauer, his aunt, and
spoke to her husband, Alex Bauer. Petitioner said he was |ooking for
the victim and told Alex Bauer that he was on his way to her house.
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(Id., Ex. A-3 at 567-68.) Petitioner had no alibi during the tine
peri od when authorities believe the murder was conmtted. (ld., Ex. A-6
at 1145-47.)

On the afternoon of July 30, petitioner called the Osage County
Sheriff's Ofice and reported the victim m ssing. He remarked to
Sheriff Fowl er that, “whoever had done it had to be strong.” Later that
day he nade the statement to a friend, Stacey Medl ock, that, ”"soneone
must have gotten crazy drunk and went and killed her.” (1d., Ex. A-3
at 554.) Moreover, while police were conducting an aerial search of the
area surrounding the victinm s house, petitioner told his great-aunt, *“I
don’t think they Il find anything down there.” (ld., Ex. A-3 at 565.)

On Sunday, August 1, 1993, an unidentified fenale body was found
in the Mari-Gsa Delta. Sheriff Fower went to the victinms house to
informher famly of this. \Wile everyone el se began to cry when they
| earned the news, petitioner |ooked “very surprised and very shocked”
and began rapidly tapping his foot. (1d., Ex. A-4 at 743.)

At the time of his arrest for the nurder, petitioner was found with
a loaded rifle in his car and a knife taped to his Ieg. After his
arrest, a Mssouri H ghway Patrol man intervi ewed petitioner who said he
knew who had killed his nmother but that no one could prove it. The
officer told petitioner that his own not her was deceased al so, which was
alie. The officer told hi mthat he could speak to his nother and that
she coul d forgive anything. Petitioner then began to cry and said, “I'm
sorry. |I'mjust sorry.” (ld., Ex. A-6 at 1028-32.)

VWhi | e evi dence described in petitioner’s habeas corpus petition may
or may not cast suspicions on his guilt beyond a reasonable doubt, the
court is limted on review "to determ ne whether the record evidence
coul d reasonably support a finding of guilt beyond a reasonabl e doubt."
Jackson v. Virginia, 443 U S. 307, 318 (1979). G ven the breadth of
circunstantial evidence, with no reasonable rebuttal offered, the

evidence was sufficient to permt a rational trier of fact to find
petitioner guilty beyond a reasonabl e doubt.
Accordingly, Gound 1 is without merit.

B. G ound 2



Petitioner alleges his defense counsel had a conflict of interest
because he represented the victinis husband in probate proceedings,
while he represented petitioner in the nurder case. "[Where a
constitutional right to counsel exists, [our] Sixth Arendnent cases hold
that there is a correlative right to representation that is free from
conflicts of interest." Parker v. Parratt, 662 F.2d 479, 483 (8th Cr.
1981), cert. denied, 459 US. 846 (1982). "It nmust also be
acknowl edged, however, that joint representation of multiple defendants

with conflicting interests by a single attorney is not per se violative
of constitutional guarantees of effective assistance of counsel." 1d.
"In order to establish a violation of the Sixth Amendnent, a def endant
who raised no objection at trial nust denonstrate that an actual

conflict of interest adversely affected his |awer's performance."

Cuyler v. Sullivan, 446 U S. 335, 349-50 (1980) (“[A] defendant who
shows that a conflict of interest actually affected the adequacy of his

representati on need not denonstrate prejudice in order to obtain

relief.”).

Petitioner argues that trial counsel operated under a conflict of
i nt erest. While Ted Helm g was not a co-defendant, he had been a
suspect in the victims nmurder. During the course of trial counsel's

representation of petitioner on the nurder charges, he was also
representing Ted Helmg with probate matters related to the victinis
estate. According to petitioner, this |led counsel to vigorously pursue
the theory that the victims death was an accident rather than show ng
evi dence that cast suspicion on M. Helmg.

During the hearing on petitioner’s post-conviction relief notion,
trial counsel admtted he represented both petitioner and Ted Helm g
si mul t aneousl y; however, he did not feel there was a conflict because
they were father and son and would presumably be “on the sane side.”
(Doc. 7, Ex. Gat 277.) Mreover, Ted Helm g signed a witten waiver
of conflicts containing, inter alia, a notice that he may be suggested
as the victims murderer during the course of trial and that he waived
any attorney-client privilege in counsel's representation of Dale; in
fact, Ted Helmg paid for petitioner's representation. (ld. at 146-47,
215.) Trial counsel did not obtain such a waiver frompetitioner, and
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he further testified that he never specifically told petitioner he
represented Ted Helm g, but he believed petitioner was aware of the
situation. (ld. at 216.) Petitioner’'s wife at the tinme of the hearing,

Patty Lammers, testified at the hearing that she was present when
petitioner met with trial counsel and that he never inforned petitioner
he was representing Ted Hel m g and they had no know edge of this. (ld.
at 180.)

Petitioner clainms that trial counsel was ineffective due to his
failure to pursue evidence and theories contrary to Ted Helmg's
interest. To this end, petitioner alleges that trial counsel did not
submt as evidence handwitten notes fromthe victimin which she states
that Ted Hel m g had been abusive to her in the past and she feared that
he woul d be again and, therefore, carried a gun. Moreover, the victim
had filed affidavits in her divorce proceedings fromTed Helm g all egi ng
that he had been abusive to her, and she obtained a tenporary
restraining order against him Trial counsel also did not present to
the jury the fact that, at the time of the victims death, Ted Hel mg
was facing a notion for contenpt of the restraining order arising from
an incident at the Country Kitchen restaurant where he threw hot coffee
in her face. Trial counsel omtted evidence that Ted Hel m g woul d have
benefitted financially fromthe victim s death, and the fact that at the
time of her death he was required to pay the victim $733 a nonth, half
of his nonthly incone. Trial counsel also did not introduce into
evi dence the fact that, on the night of the victims death, Ted Helmg
sat at the other end of the bar watching her drink beer w th another
man, in violation of the protective order.

On appeal fromthe denial of petitioner’s post-conviction notion
the Mssouri Court of Appeals found sufficient evidence supporting the
circuit court’s findings that petitioner was aware that trial counsel
was representing Ted Helmig in probate proceedings, ® that trial counsel

3Counsel testified during the Rule 29.15 hearing that during his
initial contact with petitioner Ted Hel m g was present. Petitioner and
Ted Hel mi g contacted counsel to obtain his services to get access to the
victims house, vehicle and property, which had been “seal ed” by |aw
enforcenent after her death. At the tine of this visit, counsel
(continued...)
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i ntroduced evi dence regarding Ted Hel mi g’ s noti ve and opportunity, 4 ° and
that the ontted evidence petitioner relied on was otherw se
i nadm ssi ble during trial. Hel m g, 42 S.W3d at 671-72.

At the Rule 29.15 hearing, trial counsel testified that prior to
petitioner being charged with the nmurder, both he and Ted Hel m g cane
to his office to obtain his assistance in securing the victins
autonmobile fromthe police. (Doc. 7, Ex. G at 279.) Counsel further
testified that, when petitioner and Ted Helmg cane to his office for
estate matters prior to formal charges against petitioner, it was
apparent that petitioner was a suspect in the investigation and it was
general |l y understood that he woul d represent himin the crimnal matter.
(1d. at 274-77.)

3(...continued)

testified that all three parties were aware petitioner was a suspect in
the nurder, and that counsel would represent him if charges were
brought. Ted Hel m g signed an acknow edgnent of services agreeing to
pay for petitioner's legal fees and showing an understanding that
petitioner was the client and that he may be inplicated as a suspect
during the defense. Counsel further testified that petitioner was aware
that he was representing Ted Helmg in probate matters. Hel mi g, 42
S.W3d at 680-81; Doc. 7, Ex. G at 215, 240-41, 273-78.

“During trial, counsel presented the fact that the victim had a
restraining order against Ted Helmg to prevent himfromselling marital
property, which he attenpted to sell, that Ted Helm g threw cof fee at
the victimapproximately two weeks prior to her death and told her “I'm
going to have an end to this once and for all,” that Ted Hel m g was at
the Anerican Legion Hall at the tine the victimwas there, and on the
same day she went m ssing, that the sheriff had considered Ted Helm g
a suspect, and that Ted Helm g had no alibi for the night in question.
Helmg, 42 S W3d at 671-72; Doc. 7, Ex. A-3 at 507; Ex. A-4 at 781,
787, 799; Ex. A-5 at 810, 839; Ex. A-6 at 1164.

SPetitioner proffered evidence that, allegedly, Ted Helm g woul d
profit financially fromthe victins death, that the restraining order
al so worked to physically restrain Ted Helmg from contact with the
victim because he had been physically abusive in the past, that the
victim was afraid of Ted Helm g so she carried a firearm that Ted
Hel mg was in violation of the restraining order, that Ted Hel m g was
acting “strangely” at the victims funeral, that Ted Hel m g pl eaded the
Fifth Arendment when asked to give a statenent to the sheriff, and that
Ted Hel mg and the victimwere in the mddle of a hostile divorce at the
time of her death. Hel mi g, 42 S.W3d at 671.

- 20 -



Despite petitioner’s argunents that trial counsel failed to cast
suspicion on Ted Helm g, at trial counsel stated in his opening
statenent, and later elicited witness testinony, that the victimhad a
restraining order against Ted Hel m g and that they were involved in a
bitter divorce. (Doc. 7, Ex. A-2 at 245; Ex. A-4 at 780-81, 799.)
Mor eover, counsel elicited testinony that Ted Helm g saw the victim on
the night of the murder; that Ted Helm g had been a suspect in the
murder; that Ted Helm g had, just prior to the victims death, thrown
hot coffee in her face in a public restaurant and said he was “going to
have an end to this once and for all;” that Ted Helm g declined to
provide a witten police statement regarding the nurder; and that Ted
Hel mg’s claimthat he was at home during the tinme period the victi mwas
mur dered was not independently verified. (Doc. 7, Ex. A-4 at 799; Ex.
A-5 at 810, 839.) In his closing argunent, trial counsel opined that
the only real suspicion on petitioner was that his whereabouts coul d not
be verified on the night in question, and that the sane suspicion could
shine on Ted Helmg. (Doc. 7, Ex. A-6 at 1164.)

Wth regard to the admissibility of excluded evidence, the
appel l ate court found that the evidence would not have been adm ssi bl e.
Hel m g, 42 S W3d at 671 (citing State v. Butler, 951 S.W2d 600, 606
(Mb. 1997) (en banc)). The appellate court noted that while “[e]vidence
whi ch has no other effect than to cast bare suspicion on another is not

adm ssible,” a defendant may i ntroduce evidence that another person had
an opportunity or notive to commt the crine charged, if there is proof
the other person “conmtted sone act directly connecting himwth the
crine.” Helmig, 42 S W3d at 671

The appellate court's conclusion was reasonable that none of the
evi dence petitioner proffers directly ties Ted Helmg to the crinme, but
merely casts further suspicion on him Petitioner is incorrect in
characterizing the exclusion of such evidence at trial as violative of
his constitutional rights. Petitioner points to no Supreme Court
precedent, and the court finds none, which states that excluding such
evidence wunder the instant facts and circunstances would violate



petitioner’s due process rights.® Mreover, trial counsel nanaged to
i ntroduce substantial evidence of the acrinonious divorce, Ted Helmg's
status as a suspect, and his lack of a verifiable alibi. Wile this was
certainly not all the evidence avail able to cast doubt and suspicion on
Ted Hel Mg in the hope of deflecting the sane away frompetitioner, “the
Constitution's guarantee of effective representation does not require
an attorney to submit any mninmum anount or particular type of
evidence.” Johnson v. Lockhart, 921 F.2d 796, 800 (8th Cr. 1990). The
record does not indicate that any alleged conflict of interest affected

the performance of petitioner’s counsel
Therefore, Gound 2 is without merit.

C. G ound 3
Petitioner’'s thirdclaimis that trial counsel rendered i neffective
assi stance in several respects. In Strickland v. Washington, 466 U S

668 (1984), the Suprene Court defined ineffective assistance of counsel
under the Sixth and Fourteenth Amendnents. The Strickland test requires
federal habeas corpus relief, if it is shown that "counsel's conduct so
underm ned the proper functioning of the adversarial process that the
trial cannot be relied on as having produced a just result.”
Strickland, 466 U. S. at 686.

There are two elements to a claim of ineffective assistance of
counsel . A habeas petitioner nust first denmonstrate that counsel's
performance fell bel ow an objective standard of reasonabl eness. 1d. at
687-88. In this regard, petitioner nust overcone a strong presunption
that counsel rendered constitutionally effective assistance. Id. at
690; Blacknon v. Wiite, 825 F.2d 1263, 1265 (8th Cr. 1987). Counsel's
strategic choices made after thorough investigation are virtually

unchal | engeabl e, and deci sions follow ng | ess t horough, but neverthel ess
reasonabl e, investigation are to be upheld to the extent that they are
supported by reasonabl e judgnent. Strickland, 466 U.S. at 690-91.

bRegar di ng the adm ssi on of evidence, the Due Process C ause of the
Fourteenth Anendnent is inplicated only if the alleged acts deprive the
petitioner of a fair trial. Harris v. Bowersox, 184 F.3d 744, 752 (8th
Cr. 1999); Hobbs v. Lockhart, 791 F.2d 125, 127-28 (8th Cr. 1986).
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The second element of the Strickland test requires that a habeas
petitioner denonstrate actual prejudice resulting from counsel's
dereliction of duty. [1d. at 687. The test for prejudice requires that
petitioner “nust show that there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceedi ng woul d
have been different.” Id. at 694. “A reasonabl e probability is a
probability sufficient to underm ne confidence in the outcone.” 1d.

1. Gound 3A

Petitioner's first claimis that trial counsel was ineffective for
failing to present the testinmony of alibi witnesses. During trial, the
state capitalized on the fact that petitioner was |ast seen at 10:45
p.m on July 28, and was not seen again until 4:00 p.m on July 29.
Wth no witness to testify as to his whereabouts for this 17-hour tine
frame, the jury was |left to nuse over whether petitioner really spent
the night at a hotel in Fulton or whether he left and nurdered the
victim Petitioner clains that trial counsel should have called Steve
and Linda Asher, Mary Neal, Tiffany Jones, Carolyn Morgan, Tom Stout,
and Evert Helmg to testify on his behal f.

At the outset, petitioner clains the Mssouri Court of Appeals
relied on an inproper standard in rendering its decision, i.e.,
petitioner is not entitled to relief because he failed to show it was
“inpossible that he is the guilty party.” Helmg, 42 S.W3d at 670.
Upon review of the appellate court decision, the court finds
petitioner’s argunent is m sguided. VWhile the opinion quotes the
passage petitioner refers to, the appeals court was nerely referencing
the legal neaning of the term “alibi.” See Helmg, 42 S.W3d at 670
(quoting Wllianms v. State, 8 S.W3d 217, 220 (Md. App. 1999)) (quoting
State v. Hopkins, 947 S.W2d 826, 828 n.1 (M. App. 1997)) (quoting
Black’s Law Dictionary 66 (5th ed. 1979)). Both the M ssouri Court of
Appeal s’ s decision and relevant case law clearly reference Strickland

as the standard for ineffective assistance of counsel review
Trial counsel had a duty to petitioner to consider his alibi
defense and to investigate all wtnesses who allegedly possessed
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know edge concerning his innocence or guilt. Lawence v. Arnontrout,
900 F.2d 127, 130 (8th Cr. 1990). A review of the evidence does not
support a finding that trial counsel breached that duty. Si nce

petitioner did not nanme the Ashers or Carolyn Morgan as alibi w tnesses
in his Rule 29.15 proceedings, he is procedurally barred from nam ng
themin this federal habeas corpus action. “W wll not review clains
that appear for the first time in a federal habeas corpus petition
unl ess the petitioner can show adequate cause for his failure to raise
them in state proceedings and actual prejudice from the alleged
constitutional violations, or he can denonstrate that failure to revi ew
a claimwould result in a fundanental m scarriage of justice.” Sherron
v. Norris, 69 F.3d 285, 289 (8th Cr. 1995) (citing Coleman v. Thonpson,
501 U.S. 722, 750 (1991)).

Petitioner does not assert any cause for his failure to nane these

W tnesses; so, the court need not address prejudice. See Col enman, 501

UsS at 750. Furt hernmore, although he clains actual innocence, he
cannot denonstrate that the failure to hear fromthese w tnesses would
constitute a fundanental miscarriage of justice. To prevail on the
fundanental m scarriage of justice exception, petitioner nust produce
“reliable new evidence not available at trial establishing that it is
nmore |ikely than not that no reasonable juror would have convicted him
inlight of the new evidence.” Anrine, 238 F.3d at 1028. “Evidence is
new only if it was not available at trial and could not have been
di scovered through the exercise of due diligence.” 1d.

The testinmony of these witnesses would clearly not be new evi dence
nor would it have been inpossible to find. Moreover, their testinony
woul d not underm ne the outcone of the trial. Steve and Linda Asher [ ast
saw petitioner when he left their hone on July 28 and cannot provide an
alibi for himduring the time that the victimwas nmurdered. (Doc. 26
Exhs. at 137-40.) Carolyn Mrgan al so cannot provide an alibi; the nost
she can attest to is that petitioner planned to spend tine with the
victimand his children that weekend. (ld. at 154-55.) Since neither
Steve and Linda Asher nor Carolyn Mrgan can provide an alibi for
petitioner during the relevant tine frane, it would not result in a



fundanental m scarriage of justice for petitioner to be procedurally
barred from nanmi ng them

Trial counsel was not ineffective for failing to call Tiffany
Jones, Mary Neal, and Tom Stout, because their testinony only accounts
for petitioner’s whereabouts before or after the crime. Cooley v. Ni X,
738 F.2d 345, 347 (8th Cir.), cert. denied, 469 U S. 1089 (1984)
(counsel was not ineffective for failing to call alibi w tness who woul d

not have supported defendant’s whereabouts at the tine of the crine).
Tiffany Jones and Mary Neal saw petitioner in the Wal-Mart store in
Fulton no later than 9:00 p.m on July 28 and could not ascertain his
wher eabouts during the critical tinme period. (Doc. 26 Exhs. at 143-46.)
Simlarly, Tom Stout stated that he saw petitioner at his restaurant in
Jefferson City, Mssouri, first around 10:30 a.m and then | ater around
3:00 or 4:00 p.m on July 29. (ld. at 159-60.) This evidence would do
little to help the defense, since the trial evidence indicated that the
victim died during the early hours of July 29, fromone to six hours
after her last nmeal at 12:30 a.m on the day she died. (Doc. 7, Ex. A-2
at 392-93; Ex. A-5 at 910.)

Trial counsel was also not ineffective for failing to call Evert
Helmg to testify at trial. The trial court found that Evert Helm g,
a cousin of Ted Helm g and a nei ghbor of the victim was not a credible
witness due to his tendency to be easily manipulated. * (Doc. 7, Ex. H
at 102.) On appeal from the denial of the Rule 29.15 notion, the
M ssouri Court of Appeals declared that it was bound by the trial
court’s factual decision. This court nust defer to state court fact
findings, except in certain circunstances. “28 U S.C. § 2254(d) gives
federal habeas courts nolicense toredetermne credibility of witnesses
whose deneanor has been observed by the state trial court, but not by
them"” Marshall v. Lonberger, 459 U S. 422, 434 (1983). Mor eover

‘Evert Helm g provided two affidavits. On Novenber 13, 1998, he
stated that, at 2:30 a.m in the norning of the day in question, he saw
headlights shine from the victims carport just |like every tinme she
parked her car in the past. In his affidavit dated Decenber 9, 1998,
he stated that, even though he could not be sure the headlights he saw
bel onged to the victims car, he did not see petitioner's car. (Doc.
26, Exhs. at 162-64.)
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Evert Helm g s affidavit, which only states that he |lives across the
road fromthe victim s house and did not see petitioner’s car the night
of July 28-29, does not provide an alibi. See Eldridge v. Atkins, 665
F.2d 228, 236 n.5 (8th Gr. 1981) (counsel does not have a duty to call
W t nesses she reasonably believes will not help her client).

Therefore, Gound 3Ais without nerit.

2. G ound 3B

Petitioner argues that trial counsel was «constitutionally
ineffective for failing to investigate and present evidence to refute
the state’s “knew too nuch too soon” theory. Specifically, petitioner
says trial counsel should have: (1) cross-exam ned Stacey Medlock to
put his statenents into context; (2) presented testinony from Stacey
Medl ock that his conclusions regarding the victims keys were innocent;
(3) presented evidence to show that petitioner’s failure to participate
in the search on Saturday, July 31, was not “suspicious”; and (4)
i nvestigated his statenent about the victim s nightgown.

Respondent argues that petitioner is procedurally barred from
bringing clains that trial counsel should have elicited the testinony
of Stacey Medl ock, because he did not raise themon appeal of his Rule
29.15 nmotion. See Reese v. Delo, 94 F.3d 1177, 1181 (8th G r. 1996)
(holding that failure to raise claim in post-conviction appeal is
consi dered abandonnment of the clain), cert. denied, 520 US. 1257
(1997). Petitioner argues he did raise the issue of Stacey Medl ock’s

testinony in his post-conviction relief appeal. (Doc. 7, Ex. | at 4-9,
16, 33, 42.)

Wi | e petitioner referenced Stacey Medl ock’s testinony in his post-
conviction notion (id., Ex. Hat 30) appeal (id., Ex. | at 15, 32-33),
both respondent and the Mssouri Court of Appeals noted that such
i nformation, because it was not presented in the “points relied on”
section and nerely presented in the argunent portion of the petitioner’s
brief, was not properly preserved for appellate court review See
Hel mg, 42 S W3d at 666 n.1; Boatnen's Bank of S. Mb. v. Foster, 878
S.W2d 506, 509 n.4 (Mb. App. 1994) (“An appellate court is obliged to
determ ne only those questions stated in the points relied on. |ssues
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raised only in the argunment portion of the brief are not preserved for
review ”). Nevert hel ess, the Mssouri Court of Appeals discussed
matters related to petitioner's argunments. Helm g, 42 S W3d at 674-77.
The court finds that petitioner sufficiently raised these issues in
post-conviction proceedings; therefore, the court wll address the
merits of his clains.

Petitioner alleges that Stacey Medlock would have testified on
cross-exam nation that: (1) when petitioner stated “soneone nust have
gotten crazy drunk and went in and killed her,” he was referring to Ted
Hel m g; (2) petitioner believed Ted Hel m g may have been invol ved in the
murder; (3) petitioner was |ooking forward to spending tine with the
victim and he asked Medl ock to go honme with himto neet the victim (4)
petitioner told her “well | guess |I'm going to have to call the
sheriff. . . .”7; (5) other famly menbers al so suspected foul play and
were just as concerned for the victinms safety as petitioner; &8 and (6)
petitioner innocently surm sed that the victims keys were in her purse
when he was unable to |ocate them

At the post-conviction hearing, trial counsel testified that Stacey
Medl ock had given potentially excul patory statenents prior to tria
regarding petitioner asking Medlock to neet the victim that other
rel ati ves were concerned about the victims whereabouts, that petitioner
remai ned hopeful that the victimwas going to turn up alive, and that
petitioner said at one point that he was going to have to call the
police. (Doc. 7, Ex. G at 254-59.) However, trial counsel also
testified that he believed Stacey Medl ock’s testinobny was inconsistent
wi th what was recorded on an audi ot ape, the transcript of the audi ot ape,
her testinony at the prelimnary hearing, and her testinony at trial.
(Id. at 254.) Trial counsel further testified that “Stacey Medl ock was
a crack addict and woul d say al nbst anything at any given tine.” (ld.
at 255.)

“[T]o prevail on his claimof ineffective assistance of counsel
def endant nust overcone the presunption that counsel's challenged acts

80ne police theory was that petitioner's statenents that he
suspected foul play before anyone else indicated his responsibility for
the killing. (1d. at 256.)
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or om ssion were sound trial strategy.” WIlians v. Bowersox, 340 F. 3d
667, 669 (8th Cr. 2003) (citing State v. Starks, 856 S.W2d 334, 336
(M. 1993) (en banc)). Upon doing so, petitioner nust then show that

trial counsel’s tactics were both unreasonable and prejudicial to his
def ense. Strickland, 466 U.S. at 687-88.

“The choi ce of witnesses and defense tactics are ordinarily matters
of trial strategy and will not support a claimof ineffective assistance
of counsel.” WIllians, 340 F.3d at 669. Wile trial counsel does not
explicitly state his notives for failing to elicit particular
information on cross-exam nation of Stacey Medlock, it is inplicit in
his hearing testinony that he believed her credibility was in question.
And, in support of his argunments, petitioner does not challenge trial
counsel’s testinony regarding Stacey Medlock’s alleged variations in
testinony and all eged use of illegal drugs.

Arguably, Stacey Medlock’s testinony at trial to the facts
suggested by petitioner nmay have placed his statements in a particular
context and been of sone benefit to his defense. However, evenif trial
counsel’s performance in this regard fell below that of the objective,
reasonable attorney, there is no clear indication that but-for this
particular tactic the outcome wuld have been different. See
Strickland, 466 U. S. at 694.

The fact that Stacey Medlock believed petitioner was innocent is
not so persuasive as to be reasonably outcone determ native. Mbreover,
the fact that petitioner said that someone nmust have gotten crazy drunk
and killed the victim contenporaneously with his concerns that Ted
Hel m g may be involved is not, of itself, reasonably probable to affect
the outcone. Mbdreover, the fact that petitioner believed Ted Hel m g may
have been the perpetrator does little to support the inference that
petitioner was not.

Whi |l e Stacey Medl ock stated that petitioner nmade statenents about
contacting the sheriff, she also asserted that, after making such
statenents, he went on to eat a neal and told her that he was going to
wait forty-five mnutes before calling the sheriff in case his nother
was only out with a friend. (Doc. 26, Exs, Ex. 38 at 203-04.) This
proposed testinony does little to counteract Dorothy Bauer’'s statenent
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that petitioner had to be cajoled into calling the sheriff (he had to
be asked three tinmes) (Doc. 7, Ex. A-3 at 487); just because the
petitioner said he was going to call the sheriff does not necessarily
mean he intended to do so. Simlarly, the fact that petitioner
expressed a desire to see the victimon the weekend does not support a
finding of innocence.

Regardi ng petitioner’s statenent that the victims keys were in her
purse, he alleges that Stacey Medl ock could have testified that he nmade
that statenent after |ooking for the victims keys and failing to find
the keys or cone across her purse while searching. He inplies this
evi dences an innocent notive for his assessnent that the victinms keys
woul d be found in her purse, as they |ater were. However, this proposed
testinony does not refute that of Dorothy Bauer that the victim always
wore her keys on a belt clip and not in her purse.® (Doc. 29, Ex. A-3
at 499.) Moreover, the fact that other famly menbers were concerned
about the victins whereabouts does not, of itself, detract wholly from
petitioner’s actions. Accordingly, it cannot be said that this evidence
is so exculpatory as to successfully defeat the state’'s inferences at
trial regarding petitioner’s correct assessnent of where the victims
keys woul d be found.

For these reasons, any proposed errors in failing to elicit
particul ar testinmony on cross-exam nation of Stacey Medl ock were not
prejudicial to petitioner’s defense.

At trial, the state pointed out to the jury that petitioner did not
come to the crinme scene on July 31 to help look for the victim
Petitioner argues that trial counsel should have used the testinony of

°l'n his anmended petition, petitioner refers to the hearing
testinmony of Ted Helm g that he never observed the victi mwear her keys
on her belt. (Doc. 7, Ex. G at 134.) However, petitioner does not
specifically allege that the failure to elicit testinony fromTed Hel m g
on this point at trial amounted to ineffective assistance of counsel
Accordingly, the court does not further review this issue. On this
i ssue, the Mssouri Court of Appeals found that trial counsel would have
had sufficient strategic reasons for not having Ted Helmg testify,
i ncluding not wanting to appear inconsistent to the jury by presenting
sonme evidence of his notive and opportunity to commit the crinme, and at
the sane tine presenting himas a credible witness. Helmg, 42 S. W3d
at 676.
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Ri chard Hel m g, his brother, and Deputy Backues, on this point. During
the tine of the victims nurder, petitioner was al so going through a
divorce. After alengthy custody battle, he had been awarded visitation
of his children for that weekend. According to petitioner, Richard
Hel m g and Deputy Backues told him not to bring his children to the
house. The appellate court noted that the trial court found Richard
Helmg to be incredible. (Doc. 7, Ex. Hat 93.) Therefore, petitioner
“did not rebut the presunption that the decision not to call Richard
Helmg was sound trial strategy.” Helmig, 42 S.W3d at 676-77. As
previously stated, it is not for this court to redetermne credibility.
See Marshall, 459 U. S. at 434.

Turning to Deputy Backues, the appell ate court reasoned that it was

not ineffective assistance of counsel to not elicit testinony from
Backues, because it was in evidence that Dale was with his children that
nmorning and it was “common sense” that the children should not be at the
search scene. Hel mg, 42 S.W3d at 677. Under Strickland, it cannot
be said that the failure to elicit this testinony from Deputy Backues
is so patently unreasonable as to establish a reasonable probability the
out cone woul d have been different.

Regarding petitioner’s statenents about the nightgown, the fact
that petitioner not only knew that Ms. Hel m g woul d be i n her nightgown,
but al so which exact one, was used as evidence against himat trial
(Doc. 7, Ex. A-3 at 483, 495, 500; Ex. A-6 at 1143-44.) Petitioner
contends that trial counsel was ineffective for failing to use the
testi nony of Lisa Baysinger, Dorothy Bauer, and Vel da Party to show t hat
he was not the original source of the know edge. Petitioner argues that
Li sa Baysinger could testify that she did not hear about the nightgown
until the sheriff nmentioned it. The notion hearing court found that
Li sa Baysinger was incredible due to her bias. (Doc. 7, Ex. Hat 94.)
As nentioned above, it is not the province of this court to redeterm ne
credibility. See Marshall, 459 U S at 434.

Wth regard to Dorothy Bauer, the fact that she remarked that the
victim would have been wearing a nightgown does little to belie

testinony that petitioner cane to the same conclusion, but also
correctly identified which nightgown she was weari ng when her body was
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recovered. Simlarly, Velda Party nerely would have confirned that
Dor ot hy Bauer believed the victimwas in her nightgowm. (Doc. 26 at
147-48.) It was, therefore, not error for the appellate court to
conclude that the failure to elicit this testinony does not reflect
i neffective counsel bearing on the outcone of the case.

Therefore, Gound 3B is without nerit.

3. G ound 3C

Petitioner clains counsel was ineffective for failing to
i nvestigate and introduce evidence that he and the victimhad a cl ose,
loving relationship thereby undermning the state’s theory of notive.
Petitioner alleges that witness testinobny! could have established that
he had a good relationship with the victim that he gave the victim
nmoney, that the victimwas assisting petitioner in obtaining visitation
with his children, that the victimnever expressed concern about |iving
with petitioner, that the victim considered petitioner her “favorite,”
that petitioner had previously expressed care and concern for the
victims safety, and that the victim did not conplain about giving
petitioner noney.

The appellate court determ ned that the trial court did not err in
finding that Steve Asher, Linda Asher, and Carol yn Morgan were not shown
to have been known to trial counsel or could have been |ocated for
trial. Helmig, 42 S.W3d at 673. Petitioner does not challenge this
factual determnation in his habeas corpus petition, and a review of the
record does not reveal any information to the contrary. Battle v.
Arnontrout, 814 F. Supp. 1412, 1419 (E.D. M. 1993) (“[Courts have
consistently held that if an attorney has no notice, or scant notice,
that a witness exists, he is not ineffective if he fails to investigate
that witness, or fails to call that witness to testify. Furt her nore,
it is the novant's burden to establish that the w tness could be | ocated
t hrough reasonabl e i nvestigation, that he would have testified if he had

OPetitioner asserts that the follow ng wi tnesses should have been
investigated and called to testify: Richard Helmg, Ted Hel m g, Randy
Goben, David Boes, Evert Helm g, Jimand Tom Stout, Steven and Linda
Asher, Carolyn Mrgan, and Linda Baysi nger.
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been called as a witness, and that his testinony would have provided a
vi abl e defense.”) (internal Mssouri law citations omtted).

Regardi ng the additional proposed w tnesses, the appellate court
noted that Ri chard Hel m g, Evert Hel m g, and Li nda Baysi nger were deened
incredible by the trial court and, therefore, trial counsel was not
constitutionally ineffective for failing to produce their testinony.
Hel mi g, 42 S.W3d at 673. Randy Goben, David Boes, Jim Stout, and Tom
Stout testified by affidavit, and those affidavits were not submtted
to the appellate court; therefore, error with respect to their testinony
was not properly preserved. Helmg, 42 S W3d at 672. Regardless, the
court reviewed the petitioner’s clains as if they were properly
preserved.

The court of appeals found that, essentially, the rel evant evi dence
presented at trial did not show a pattern of quarrel sone behavior as
petitioner suggests, but instances where petitioner and the victim
ei ther argued or evidenced discord, and that these instances are largely
unrefuted by petitioner. Helm g, 42 S.W3d at 673.

Trial counsel testified that he specifically chose not to introduce
contrary evidence because he believed the state’s case | acked a theory,
its evidence of a poor relationship between petitioner and the victim
was incredible, and the state failed to produce a strong notive. (Doc.
7, Ex. G at 234-36.) Trial counsel believed that to introduce such
evidence to refute the state’s claimwould |l end credence to it in the
jury’'s eyes. The appellate court agreed that this was reasonable trial
strategy and did not support a claim for ineffective assistance of
counsel . Hel mi g, 42 S.W2d at 673.

Whet her or not the court agrees with a particular strategy trial
counsel enployed, it is not its province to determne what trial tactics
are or are not likely to be successful. See Knott v. Mabry, 671 F.2d
1208, 1212 (8th G r. 1982) ("Human nature is such that nost people think
t hey have a better understandi ng of the denmands of an event after it has

happened. Trial of law suits is peculiarly susceptible to hindsight
apprai sal of another |awer's endeavors."). The court’s review is
limted to determ ning whether trial counsel’s method was unreasonabl e
and prejudicial. The court finds it was not.
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VWhile trial counsel did not contact or interview nmany of the
petitioner’'s proposed wtnesses, his strategic decisions are still
entitled to sone deference to the extent they are reasonabl e. See
Strickland, 466 U S. at 690-91. In this case, none of the proposed
w tnesses would have provided a direct contradiction for the state’'s
evi dence that the parties had quarrel ed over a phone bill and that the
victimhad on at | east one occasi on nentioned she would not continue to
provi de petitioner with financial assistance. Moreover, because trial
counsel did not believe this evidence supplied petitioner with a notive,
it was not entirely unreasonable to allow the jury to cone to a
conclusion wi thout presenting additional evidence. . Johnson, 921
F.2d at 800 (“[T] he Constitution's guarantee of effective representation

does not require an attorney to submt any m ni num anount or particul ar
type of evidence. Since the government has the burden of proving guilt
beyond a reasonabl e doubt, it may not be necessary for the defense to
i ntroduce evidence to neet the constitutional requirenent of effective
representation.”) .

The M ssouri Court of Appeals’ determ nation that introducing the
proffered evidence would not have, in all reasonable probability,
altered the outconme, is reasonable. As the appellate court noted, the
fact that petitioner generally had a good relationship with the victim
was never really challenged at trial; the state did not produce evi dence
of long-standing acrinony. There is sinply no evidence on the record
or reasonable inference that, had the jury heard direct evidence
petitioner and the victim maintained a close relationship, the jury
woul d have reasonably concluded he was not responsible for the nurder.
&f. United States v. Wiite, 341 F. 3d 673, 677-78 (8th Cr. 2003) (even
if representation is substandard, prejudice cannot be presuned; because

counsel did not conpletely fail to participate in the proceedings, his
al l eged shortcomngs did not rise to the |evel necessary to presune
prej udi ce) .

Accordingly, Gound 3Cis wthout nerit.

4, G ound 3D



Petitioner alleges that trial counsel failed to investigate and
present evidence inplicating Ted Helm g as the victims nurderer. The
appel l ate court found that trial counsel did introduce sonme evidence at
trial tending to cast suspicion on Ted Hel mg as a suspect. However,
the court further noted that evidence tending only to cast suspicion on
a suspect’s notive and opportunity is not otherw se adm ssible absent
direct evidence the suspect was involved in the crine. Hel mi g, 42
S.W3d at 671; State v. Leitner, 945 S.W2d 565, 572 (Md. App. 1997);
State v. Unfrees, 433 S.W2d 284, 287-88 (M. 1968) (en banc).

As this court discussed in detail regarding G ound 2, supra, the

evi dence petitioner refers to does not directly inplicate Ted Helm g in
the murder and, nmuch Ilike the evidence against petitioner, 1is
circunstantial and related to notive and opportunity. Mreover, while
trial counsel did not attenpt to introduce all the avail able evidence
that Ted Hel m g could be involved in the crinme, he did interject into
the record, without objection, that Ted Helmg nmay be a suspect wth
nmotive and opportunity, in an effort to cast reasonable doubt on
petitioner’'s guilt. Accordingly, while arguably relevant, the failure
to introduce such evidence does not support a finding of ineffective
assi stance of counsel.
Gound 3D is without nerit.

5. G ound 3F

Petitioner alleges that, but-for trial counsel’s failure to conduct
a reasonable investigati on and nake reasonable strategic choices, he
woul d have been acquitted. Specifically in his anended petition,
petitioner alleges that trial counsel’s strategy to proffer a defense
of accidental death was patently unreasonable, and the trial court’s
conclusion that trial counsel’s tactic was reasonable trial strategy is
al so unreasonable. Mbreover, petitioner alleges that trial counsel’s
statenments during the trial were wunreasonably inflamatory and
irrelevant and, therefore, prejudicial. !

UG ound 3F differs from that presented to the M ssouri Court of
Appeal s where petitioner alleged in Gound 3F that “[h]ad counsel
(continued...)
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A review of petitioner’s Rule 29.15 appeal to the M ssouri Court
of Appeals shows that he did not specially assert this ground in his
points relied on. Petitioner referenced trial counsel’s defense
strategy and statenents in the argunent section of Gound 3. To this
end, the appellate court noted that it was not properly preserved for
appel l ate review. Helmig, 42 SSW3d at 668 n.3. Nevertheless, for the
reasons di scussed regardi ng G ound 3B, supra, this court will reviewthe
merits of petitioner’s claim

Petitioner’s first al | egation is that counsel render ed
constitutionally ineffective assistance for pursuing a defense of
accidental death from a drug or alcohol overdose in light of a
| aboratory report showi ng the victim had neither drugs nor alcohol in
her system at death. Petitioner further argues that in pursuing this
defense, counsel neglected his duty to investigate and pursue other
potenti al defenses.

Wiile the trial court found that the issue of counsel’s defense
theory was not properly reviewable, the court went on to concl ude that
“[t]rial Counsel made a | egal argunent suggesting that the state had not
shown corpus delicti based on the fact that the nedical exam ner could
not testify to the cause of death.” Hel mi g, 42 S.W3d at 668 n. 3.

During the post-trial hearing, counsel testified that “[t]he theory
of the defense was there was no evidence sufficient to even neet the
corpus delicti standard, let alone proof beyond the reasonable doubt,
if such is a theory.” (Doc. 7, Ex. G at 217.)

In relevant questioning, trial counsel testified as foll ows:

Q [Attorney OBrien for petitioner] Wth respect to
the corpus delicti theory of the case, can you explain to the
Court what that theory was? How did you--What was your
assessnment of the State’s ability to prove corpus delicti?

1, .. continued)
performed conpetently, there is a reasonable probability that the jury's
verdi ct would be different because of the strong show ng that appell ant
is innocent.” (Doc. 7, Ex. | at 41-43.) The appellate court found that
G ound 3F was not properly reviewabl e because it was nmerely conclusory
and did not challenge any alleged trial court error. Helmg, 42 S.W3d
at 666 n.1.



A [Trial Counsel Jordan] Well, the corpus delicti
woul d be death of a human bei ng and human agency involved in
that death. There was the death of a human being. The hunan
agency aspect was never shown.

Q And what evidence did you develop in support of
that theory?

A The deposition of Dr. Dix, the nmedical expert, as
well as his testinmony at trial, which Dr. D x issued the--was
a State’s witness, of course, and to a reasonabl e degree of
medi cal certainty he was unable to determ ne the cause of
deat h. Anmong possibilities was accidental deat h.
Specifically, the possibility of an accidental death due to
drug overdose was consistent with what he found on autopsy
and was reported in his autopsy report.

Q Now, how -G ven that theory of the case, how do
you explain the concrete block that was found tied to M.
Hel m g’ s body?

A Vell, now we're shifting to the elements of a
crinme rather than the corpus delicti. Wuld you like nme to--
Q Wll, actually in--in terms of human agency, |

mean, that inplies some human agency does it not?

A Vell, vyes. But | believe it’s the tail wagging
t he dog.

Q And so how would you explain the body landing in
the river with a concrete block tied to it in a way that is
not consistent wth hom ci de?

A "Il answer that question. |’m not sure that |
ever felt that that was an answer that needed to be
pr esent ed. However, it was known that [the victin] drank,
t hat she saw ot her nen, that she was addicted to various pain
medi cat i ons. And the possibility of an accidental death
occurring, perhaps, in the presence of soneone else who's
good nane, reputation, whatever could be conprom sed, could
be a situation leading to disposing of a body in a manner
such as the body was found.

The unusual thing about the circunstances of [the
victims]--how she was found, there was a--1 believe the
evi dence was pretty consistent there was a very thin, blue
nyl on rope that [would] have been suitable for attaching a
smal | anchor or a rowboat sort of |ike thing, one strand
around her with one block, with one fishernen’s knot which
could be rel eased with one pull
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Her body being found that way, together with the
autopsy report of Dr. Dix and Dr. Di x’s exam nation, which
showed no i ndent ati ons about the body where a rope m ght have
been tightly, indicated, | believe, pretty strongly that she
was deceased before the river or whatever--no one knows
precisely, obviously, the answer to that question, but I
believe it was consistent with her having expired sonewhere
el se and sonehow being put into the river. | don't see how
she coul d have been found in such a condition if she had been
thrown from any hei ght what soever.

Q So the theory--1 nean, if the State says these--
that the fact she’s found in ariver with a block tied to her
i ndi cates unequi vocally that she was nurdered, you would
contest that and say that that’s not necessarily so, there’'s
anot her explanation for how she could have gotten in the
river. |Is that fair?

A That’s fair. | believe it’s the tail wagging the
dog again. You knowit’'s - -

Q Ckay. And you contacted a physician | believe,
and presented evidence regarding the nedication that [the
victim was taking; is that correct?

A An expert wtness was hired, who reviewed all
medical--quite a few nedical records from different
physi ci ans, for years for [the victin].

Q Al right. And am | correct, the purpose of
calling him was to offer the jury another plausible
expl anation for how[the victin] mght have di ed, that being-

A Acci dent al deat h.

Q --accidental death? So that, whoever was with her
when she died did not deliberately kill her, but sinply nust
have pani cked and thrown the body in the river? Ws that--

A Vel |, again, that goes back to the corpus delicti.
And whet her she was with soneone or not, or was di scovered,
perhaps, later by sonmeone, |'m-that would be conjecture.

| didn't present a specific theory on that. The relatives
of [the wvictim, of course, did testify that she was
dependent on her pills, would go nowhere w thout them

Q Uh- huh. Wth respect to your theory of the case,
were there laboratory reports used against you to try to
counter that theory?
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A Yes.

Q And did those include toxicology reports of tests
done of [the victims] liver?

A Yes. | think it would be inaccurate to say of the
liver. There was a |liver slice.

Q Correct. And what did those test [sic] reveal ?

A To nme, they were flawed--that they're so flawed
they reveal ed nothing. But the bottomline of the test, as
offered by the, | believe his name is M. Johnson, the

chem st, was that no drugs--trace of drugs, even breakdown
nmet abolites of drugs were found in that |iver slice.

Q Uh- huh. And were you aware--Did you raise
problens with respect to the reliability of the liver slice?

A Yes.

Q And on what basis did you challenge the
reliability fo the slice?

A The original records had nmarks where--cross-out
mar ks where additions, subtractions had been nade. Control
nunbers had been changed from what woul d be on the original
printout. The fact that Dr. Dix's autopsy report showed no
liver sanple being obtained as a result of that.

In addition to Dr. Dix's, | believe, testinony on
the stand as well at deposition, that sone person had
contacted him after the autopsy--he was not sure who--wth
the suggestion there mght have been drug involvenent, a
t oxi col ogy test should be run. It seenmed to be all after the
fact. Dr. Dix hinself saw no need on an original autopsy to
request toxicology results be offered. And matter of fact,
he hinself was unsure how the liver from which the I|iver
slice was taken managed to nake it to the l|laboratory where
it was anal yzed.

Q Al right. But you had substantial evidence that
[the victin] was addicted to drugs and taking a quantity of
medi cation at or near the tine of her death, is that right?

A Oh, | would say definitely.

Q Yeah.

A Three inportant aspects were the famly's

testinony; sone State's w tnesses; the nedical records; the
expert, Dr. Newconb; and the fact that her purse, found

- 38 -



several nmonths later, actually did indeed contain controlled
subst ance nedi cati ons.

Q Did the Iiver toxicology report damage your case?
A Yes.

Q And can you expl ain how?

A It was used in order to totally refute Dr.
Newconmb’ s testinmony, as well as the relatives’ testinony as
to--1f | can back up for just a second. Dr. Dix, on

exam nation, had testified that, on autopsy, the condition
of [the victimis] death could have been attributable to
acci dental neans. That’s part of the reason why he just
didn’t know what the cause of death was. But it would have
been consistent with a drug overdose type of thing, slow ng
respirations, all the rest of that.

Q So- -

A And the fact that the State was able to, nore or
| ess, brandish the report stating that there were no drugs
in her systemat the tinme of death--

Q Uh- huh. They essentially--

A --pretty well, | think as Kelly Holshof said,
trunped the ot her evidence.

. El i m nated any ot her non-honi ci de expl anati on for
her deat h?

A Exactly. Dr. Newconmb was a nice fellow, but he
wasted the [jury's] tine and the Court’s tine.
(Doc. 7, Ex. G at 218-34.)

Essentially, it was counsel’s theory that, because the state could
not prove the exact cause of death, it did not nmeet its burden to prove
that the victinis death, as opposed to the di sposal of her body, was at
t he hands of another person; i.e., petitioner. Counsel’s theory did not
take into consideration, however, that the state’s toxicology report
found no trace of drugs or alcohol in the victims liver. Despite
counsel’s statenents that he found the state was | ess than forthcon ng
in providing the defense with discovery, petitioner alleges, and the
record fails to show contrary evidence, that trial counsel was provided
with a toxicology report in routine discovery prior totrial. (Doc. 26
at 37 n.24.)



The court mnust determ ne whether or not “counsel's performance was
unreasonable as viewed in the totality of the circunstances[.]”
Schaeffer v. Black, 774 F.2d 865, 867 (8th Cir. 1985); Yeager v. Kema,
Slip Copy, 2005 W. 1421776, at *3 (WD. M. Jun. 17, 2005). It is not
within the court’s purview to judge counsel’s actions as agai nst what

woul d have, in its opinion, been the npbst supportable or successful
defense, but rather to determ ne whether counsel’s actions were a
product of objectively reasonable judgnent. Strickland, 466 U. S at
690- 91.

Viewwng the totality of the circunstances as presented by the
parties’ proffers and the record, the court finds trial counsel’s
conduct did not fall bel ow an objective standard of reasonabl eness. The
state’s nedical examner could not state wth certainty that
asphyxi ati on was the cause of death. And it is ultimately the state's
burden to prove every elenment of the offense. Jones v. United States,
526 U.S. 227, 264-65 (1999). Def ense counsel’s choice to present
alternative causes of death not enconpassing human agency was not

unreasonable. “[S]trategic choices nmade after thorough investigation
of law and facts relevant to plausible options are virtually
unchal | engeable.” Strickland, 466 U S. at 690 (enphasis added).

It was reasonable on the facts and circunstances of this case to
of fer evidence that the victinis death may have been as a result of an
acci dental drug and/or al cohol overdose. Evidence was presented show ng
that the victimhad access to a | arge amount of prescription nedication,
t hat she occasionally drank al cohol, and that the conbination of such
medi cati on and al cohol could prove fatal. (Doc. 7, Ex. A-2 at 342-52,
356-57, 365-80, 389-90, 396, 404; id. Ex. A-3 at 409; id. Ex. A-6 at
1082-90, 1109, 1112, 123.) However, the state presented evidence inits
case-in-chief that the victinmis liver sanple tested free of al cohol and
drugs. The defense’s expert witness asserted that the victi mcoul d have
di ed froman al cohol or drug overdose. Trial counsel testified that he
believed the laboratory findings were flawed, and he attenpted to
chal l enge their accuracy by noting at trial sonme problens with nunbers
on the docunents and chain of custody. Despite these chall enges,
counsel hinself admtted in the post-trial hearing that this | aboratory
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report harnmed the defense case. (Doc. 7, Ex. G at 234.) Although the
| aboratory report indicated the victimdid not have drugs or al cohol in
her system when she died, trial counsel tested this evidence and
produced an expert whose testinmony he knew was directly contradi cted by
the state’ s toxicology evidence. Trial counsel clarified this strategy
by stating that the victim may have died accidentally in the presence
of someone who, for whatever reason, nade a conscious decision to
di spose of the body.

Even if trial counsel’s choice of defense fell bel ow an objective
standard of reasonabl eness, the court nust determ ne whether, but for
his actions, there is a reasonable possibility the outconme would have
been different. See Strickland, 466 U S. at 694. The court finds it
woul d not .

There is no evidence of record to support the determi nation that
there is a reasonabl e probability the verdi ct woul d have been different
had defense counsel not opted for this particular defense. The state’s
case was entirely circunstantial and nothing about the state’ s evidence
or burden to prove the elements of the crine was altered by the chosen
defense. At the end of the trial, the jury still had the sane evi dence
before it that it woul d have had regardl ess of counsel’s defense tactic.
Counsel’s choice of defense in this case sinply was not of the type
whi ch arguably had a reasonabl e probabl e effect on the outcone.

Petitioner argues that, had counsel not pursued this defense, he
woul d have pursued nore reasonabl e and effective defenses, such as “the

legitimate alibi defense.” This contention is wholly specul ative and
not supported by the record. See U.S. v. Acty, 77 F.3d 1054, 1060 (8th
Cr. 1996). As discussed previously, none of petitioner’s proffered

alibi wtnesses can account for his whereabouts during the suspected
tinme of death. Therefore, even if counsel had traveled this avenue, it
is not reasonably probable the jury would have reached a different
desti nati on.

Because counsel’s defense theory neither detracted from nor
bol stered the state’s case that petitioner had the notive, opportunity,
and nmeans to conmt this crime, the court cannot reasonably concl ude
that the defense theory prejudiced the ultinmte outcone.
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Accordingly, in this regard, counsel did not render ineffective
assi st ance.

Wth respect to trial counsel’s statenents at trial, petitioner
argues that counsel’s statenents referring to petitioner as a “jerk” and
“bum” as well as counsel’s reference to “satellite photography from
outer space” and “lIsraeli secret service agents” during opening
statenment were prejudicial to his defense. (Doc. 7, Ex. A-2 at 248; Ex.
A-6 at 1153, 1166.) Moreover, petitioner believes counsel’s references
and testinony regardi ng the di scovery and condition of the victim s body
were unreasonable and prejudicial, in addition to his asking Sheriff
Carl Fower whether he believed there was evidence supporting
petitioner’s guilt. (Doc. 7, Ex. A-5 at 809; A-6 at 1065, 1156, 1165,
1169, 1171.)

Whil e sonme of counsel’s statenents were arguably unorthodox, they
were not, of thenselves, sufficiently unreasonable and prejudicial to
change the outconme of the case. Trial counsel referred to secret
service agents and satellite photos from outer space?? during opening
statenment (Doc. 7, A-2 at 248); however, he nmade these references in the
context of the case against petitioner being based on “lies, cover-ups,
[and] weirdness.” (ld.) To this extent, it appears trial counsel was
attenpting to make a dramatic point about what he perceived to be the
bi zarre nature of the case against his client; there was no obvious
prejudicial effect.

Simlarly, trial counsel’s references to petitioner as a “jerk” and
a “buni during closing statement were, contextually, not sufficiently
prejudicial. Counsel called petitioner a “jerk” when referring to the
fact “He wants to get going on things, wants to get the investigation
goi ng, find out what happened. And the nore he asked questions the nore
he becones suspect #1 . . . ." (Doc. 7, Ex. A-6 at 1164.) Arguably,
trial counsel was attenpting to explain petitioner’s behavior for the
jury, and why that behavior may have drawn suspicion. Wth respect to

2Mbr eover, during the post-trial hearing, trial counsel noted that
there were press rel eases regarding this case that referenced satellite
phot ogr aphy showi ng the path of the victim s body during river fl ooding.
(Doc. 7, Ex. G at 264-65.)
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calling petitioner a “bum” it appears counsel was referencing
petitioner’'s enploynent difficulties and receiving noney from the
victim (ld. at 1166.) \While counsel may have chosen ot her words and
i nfferences, it cannot be said that either of these references were
out cone determ nati ve.

Petitioner also objects to counsel asking Sheriff Fow er whether
he believed there was evidence against the petitioner. It is not
entirely clear why trial counsel chose to highlight for the jury why
Sheriff Fow er believed petitioner may be guilty of the charged of f ense.
Neverthel ess, the court finds it was not sufficiently prejudicial.
Sheriff Fowler was involved in the investigation of the nurder and
petitioner’s arrest. It is not reasonable to conclude that the fact he
bel i eved evi dence pointed to petitioner’s guilt was new or shocking to
the jury so as to lead to the reasonable probability that, but for his
testinmony, the result would have differed. G ven Sheriff Fower’s
connection to the case and his status as a state’'s witness, the jury
woul d i kely have formed the opinion he believed petitioner was guilty
absent this particular testinony.

Lastly, petitioner argues that trial counsel was ineffective for
i ntroduci ng evidence of the condition and recovery of the victims body.
Petitioner alleges that counsel described howthe victims “bloated and
deconmposed body” was recovered fromthe river, elicited the details of
the victim s post-nortem condition on cross-exani nation, and showed the
jury a video recording of the recovery of the body.

As aforenmentioned, in order to succeed on a claimof ineffective
assi stance of counsel petitioner must overcome the presunption that
counsel’s tactics ambunted to reasonable trial strategy. WlIllians, 340
F.3d at 669; MIIls v. Arnontrout, 926 F.2d 773, 774 (8th Cr. 1991).
The only direct reference in this regard during the post-trial hearing

was counsel’'s testinony that:

[I]t became painfully obvious, even after the
prelimnary hearing, that the finding--the pictures of Nornma
as found were--was the nost inportant feature, rather than
how it cane that she was in that situation. That, | guess,
i s human nature, and everybody' s belief that if sonmebody ends
up in a situation like that, sonething bad had to have
happened to cause it.



And it's not a pretty sight, it was a horrible sight.
But the fact of the matter is, there was no proof or
connection of how it got there--how she got there. And
that’s the tail waggi ng the dog.

(Doc. 7, Ex. G at 290-91.)

While trial counsel was not asked to testify why he chose to
i ntroduce evi dence and vi deography related to the recovery and condition
of the victims body, it is not for the court to automatically assume
he had no wunderlying trial strategy. The state had introduced
phot ogr aphs of the body and the scene in its case-in-chief. (l1d., Ex.
A-2 at 274-82.) It would not have been unreasonable to show the
gruesonme inmages as a way for the jury to consider that petitioner was
not a “bad person” and could not have done this to the victim See
Testinmony of Trial Counsel, id. at 289 (“This was a bad person case.”).
In closing, counsel attenpted to desensitize the jury to the facts of
the victim s body’s appearance in calling on the jury to hold the state
to its burden regarding the responsibility for her death. (Doc. 7, EX.
A-6 at 1165-66, 1171.)

Regardl ess of trial counsel’s strategy, or |lack thereof, the court
does not find that the i mages prejudiced the ultimte outconme. The jury
was aware evidence existed that another person was at least mninmally
involved in the victims death and/or disposal of her body, i.e.,
concrete block tied to her body, and that she was found in the river
several days after the tine she allegedly died.

Final ly, the defense evidence of the recovery and condition of the
body was curnul ative of the state’s evidence.

For all the aforementi oned reasons, Gound 3F is without merit.

D. G ound 4

Petitioner argues that his right to a fair and inpartial jury was
viol ated when the jurors in his case were exposed to inflammtory press
coverage and prosecution and witness nmedia interviews during recess from
court proceedings. Specifically, petitioner alleges that trial counsel
testified during the post-conviction hearing that the nedia attention
during the trial was “extensive,” and that he wtnessed both the
prosecutor and trooper Robert Westfall giving an interview outside the
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courtroom in both the presence and hearing of jurors. (Doc. 7, Ex. G
at 266-67, 270.) Moreover, news reporter Ryan Yamanoto testified at the
hearing on the notion for a newtrial and for judgnment of acquittal that
he observed interviews being conducted near the courtroom (1d., Ex.
A-7 at 13-18.) Petitioner’s wife at the time of trial, Patty Lanmers,
testified that she saw nedia persons, jurors, wtnesses, and famly
menbers congregating together in the same area of the courthouse, and
that she sawjurors within the proximty of nedia interviews. (ld., EX.
G at 187-88.)

This ground was raised in the petitioner’s post-conviction notion.
The denial of relief on this ground was rai sed on direct appeal. (Doc.
7, Ex. Cat 36-37, 70-83.) The M ssouri Court of Appeals denied relief.
(ld., Ex. E at 6-7.) Petitioner also raised the ground in his notion
for post-conviction relief as an instance of alleged ineffective
assi stance of counsel. (ld., Ex. Hat 79-85.) The Mssouri Court of
Appeal s denied relief:

In nmovant's notion for new trial, defense counsel
rai sed the i ssue of inproper prejudicial publicity, alleging
that jurors and news nedia were together in the hallway. At
the hearing on this notion, defense counsel <called as
wi t nesses the | ocal nedia coordinator, a television reporter
who covered the trial, a newspaper reporter who covered the
trial, and the sheriff who had custody of the jurors.

The issue of television interviews in the rotunda was
extensively litigated in the hearing on the notion for new
trial, which the trial court thereafter denied. The issue
of media presence also was raised in the direct appeal and

deci ded adversely to novant. It cannot be relitigated in a
post-conviction proceeding by transformng it into a claim
for ineffective assistance of counsel. State v. Suter, 931

S.W2d 856, 868 (M. App. 1996). See also Mallett, 769
S.W2d at 83. Point V is denied.

Helmg, 42 S.W3d at 682-83.
The Suprenme Court has made clear that “[f]ew, if any, interests

under the Constitution are nore fundanental than the right to a fair
trial by ‘inpartial’ jurors, and an outcone affected by extrajudicial
statenments woul d violate that fundanental right.” Gentile v. State Bar
of Nev., 501 U.S. 1030, 1075 (1991); see e.qg., Sheppard v. Maxwell, 384
U S. 333, 350-51 (1966); Turner v. Louisiana, 379 U S. 466, 473 (1965).
“The failure to accord an accused a fair hearing violates even the
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m ni mal standards of due process.” Ilrwwn v. Dowd, 366 U.S. 717, 722
(1961) (citing Inre Aiver, 333 U S. 257 (1948)).
Petitioner’s trial counsel testified during the post-conviction

hearing that there were many nedia representatives at the court, and
that he witnessed nedia interviews with the prosecutor and w tnesses
regarding their testinony and other factors of the case. (Doc. 7, Ex.
G at 266-69.) Trial counsel further testified that the interviewwth
Trooper Westfall was | oud and any juror woul d have been able to hear the
interview (ld. at 308-09.) Simlarly, Patty Lamrers testified that
she observed media interviews within the proximty of people she
recogni zed as jurors. (1d. at 188.)

Ryan Yamanoto testified that he was present at the court for one
day, and he interviewed the prosecutor in the rotunda during a |unch
break. Regarding this interview, he testified that “there was no one
in the rotunda at the time when [he] [conducted] the interview” (Doc.
7, Ex. A7 at 12.) He further testified that he witnessed two news
outlets conducting interviews in a “side roomor side area” and not in
t he rotunda. (Id. at 13.) Wth respect to these interviews, M.
Yamanoto stated that, while people were in the rotunda, no one el se
(except the news media and interviewees) were in the side area. (ld.)
M. Yamanoto al so observed what he believed to be canmera crews filmng
in the direction of jury nmenbers. (1d. at 14.)

Newspaper reporter Steven Friedman was present at the trial from
March 4 to March 9, 1996, essentially the entire tinme the court heard
t esti nony. (ld. at 23-24.) M. Friedman testified that he never
specifically observed any nedia interviews in the rotunda area outside
the courtroom (l1d. at 22.) He further testified that it was possible
that jurors would be in the sane area as the nmedia during court breaks.
(1d.)

The record also shows that during trial the court rem nded the
jurors that they had been instructed about their conduct during
recesses, including that they should not read, view, or listen or
di scuss anything that has to do with any opinion in this case until it
is finally given to themto decide. (Doc. 7, Ex. A-6 at 1040, 1137.)
See Tunstall v. Hopkins, 306 F.3d 601, 609 (8th G r. 2002) (citing Jones
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V. United States, 527 U. S. 373, 394 (1999) (“Finally, in the absence of
contrary evidence, we presume . . . that jurors will follow court

adnmoni tions to avoi d nedi a coverage regardi ng a case upon which they are
sitting.”)).

There is no evidence before this court or any previous review ng
court that the atnosphere was so nedia-saturated that the jury was
unable to conply with the court's instructions despite their best
efforts. Petitioner’s proffer nmerely indicates that medi a
representatives were present at the courthouse and that at certain tines
during the proceeding jurors, nenbers of the nmedia, and other interested
persons were all in the same vicinity. There is sinply no evidence that
jurors overheard or were exposed to any statenent or information that
may have biased themin any way so as to be inherently prejudicial to
t he fundanental fairness of petitioner's trial.

Accordingly, the court finds there was no msapplication of
established law and that the state court decision on Gound 4 was
reasonable in light of the presented facts.

Gound 4 is without nerit.

E. G ound 5

Petitioner alleges that trial counsel was ineffective for failing
to object to the “prejudicial use of evidence that petitioner at the
time of his arrest was in possession of weapons unrelated to the
offense.” (Doc. 26 at 74.)

Sergeant Cynova testified at trial that, when he went to arrest
petitioner, he was informed that petitioner was heavily arned and
headi ng toward “Osage County with whatever on his mnd.” Trial counse
objected to this testinony as hearsay, but the court overruled the
objection stating that it could be used to explain subsequent police
conduct. Helmg, 42 SSW3d at 678. Sergeant Cynova further testified
that he was informed petitioner had on his person arifle, |arge caliber
carbine, .44 caliber firearm a 4-inch filet knife taped to his leg, and
possi bly a shotgun. Trooper Westfall testified that he was i nforned
petitioner could be violent and that he was going “to seek a
confrontation with the sheriff.” Id.
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On cross-exam nation, Sergeant Cynova testified that petitioner
stopped for the police without the patrol car having its lights on, he
did not resist arrest, and he was polite, cooperative, assistive and
“not in the least bit antagonistic.” 1d. Mreover, he testified that
petitioner’s only statement at the tine of arrest was “you guys are
making a big mstake.” 1d.

The appell ate court determ ned that petitioner failed to overcone
the presunption that trial counsel made a strategic choice in failing
to make a specific objection. [1d. at 678-79. The court noted that
“[flailing to object to objectionable evidence does not establish
ineffective assistance of counsel unless the evidence resulted in a
substantial deprivation of the accused's right to a fair trial.” Id.
at 678. The appellate court found no record evidence that trial
counsel’s failure to object should be characterized as anything nore
than trial strategy. 1d. 678-79.

To succeed on his claim of ineffective assistance of counsel,
petitioner nust show that it is reasonably probable that the outcone
woul d have been different had trial counsel challenged the rel evant
testinmony. See Strickland, 466 U. S. at 690; Jackson v. Ganmmon, 195 F. 3d
349, 354 (8th Cr. 1999). And “[g]lenerally, trial strategy and tactics
‘“are not cognizable in a federal habeas corpus proceeding.”” MIlIs v.
Arnontrout, 926 F.2d 773, 774 (8th Gr. 1991) (citing Coner v. Parratt,
674 F.2d 734, 737 (8th Cr. 1982)).

During the post-conviction hearing, trial counsel stated that he

deci ded not to object to particular matters that nmay alienate the jury.
Despite this strategy, counsel did object to Sergeant Cynova' s testinony
that petitioner was heavily arnmed and headi ng toward Osage County wth
what ever on his m nd, and the objection was overruled. (Doc. 7, Ex. A-6
at 1005.) As the appellate court noted, after his initial objection,
trial counsel “would have had no reason to believe the court would
sustain the objection if he objected again and could reasonably have
concluded that another objection would enphasize and highlight the
unfavorable testinony.” Helmg, 42 S.W3d at 679; Seehan v. State of
lowa, 72 F.3d 607, 610 (8th Cir. 1995) (en banc) (noting that counsel




may refrain from objecting to testinony to not risk alienating the
jury).

The parties agree that the testinony is adm ssible as an exception
to the hearsay rule to show subsequent police conduct. State v.
Edwards, 116 S.W3d 511, 533 (M. 2003) (en banc). Petitioner argues,
however, that the exception does not apply, if subsequent acts by the
police are irrelevant and inmaterial to the case, or nore prejudicial
than probative. However, petitioner provides no basis for believing
that trial counsel’s acts were anything other than reasonable trial
strategy. Mbdreover, as the appellate court noted, the fact that trial
counsel obtained testinobny on cross-exam nation that upon arrest he was
conmpliant and non-confrontational arguably dimnished any prejudice.

Onreview, it was reasonable for trial counsel not to object to the
subj ect evidence under the circunstances. There is no reasonable
probability that such acti on was outconme determ native. See Strickland,

466 U.S. at 694. Accordingly, the court of appeals did not err.
Gound 5 is without nerit.

F. G ound 8

Petitioner alleges that he was deprived of his constitutional right
to assist in his defense, confront w tnesses, and nmnake an i nforned,
knowi ng, and voluntary waiver of his right to testify, because trial
counsel provided him with, and instructed him to take, prescription
medi cation during trial.

Patty Lammers testified at the post-conviction hearing that she
observed trial counsel give petitioner “[a] white pill that was |ong,
thick.” (Doc. 7, Ex. Gat 185.) M. Lamers stated that trial counsel
gave petitioner these pills every norning, the effect of which was to
make petitioner “very weak, tired, |azy-eyed, sort of zonbie-like

He woul d--could not think clearly.” (ld. at 185-86.) M.
Lanmers, however, could not state with certainty what type of nedication
petitioner was taking. (ld. at 185-87.)

At the hearing, trial counsel testified that he gave petitioner one
pill, which he believed to be his daughter’'s prescription mnuscle
rel axer, but he later realized was a 600 mlligram | buprofen tablet.
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(ILd. at 259.) Regardi ng why he gave petitioner the tablet, trial
counsel stated it was “with the hope that he would be able to sit
stiller, and especially not react to the statenments nade by the State’s
W tnesses that were not what he believed to be right.” (1d. at 259-60.)
More specifically, trial counsel testified:

Q Now it, it's also been alleged that that [sic] you had

Dal e taking sedatives during the trial. Now | believe you
testified that you believe you gave him one capsule, or
tablet, or pill of--of Ibuprofen?

A That's correct

Q Ckay. And then you nentioned sonet hi ng about an over -
t he-counter nedication for cranps that your--your daughter
has taken in the past. |Is that in addition--

A. Well, the two are conbi ned. They’'re all in one--one
little bottle.

Q Okay. And just so I'mclear, did you then--is it ny
under st andi ng, then, you gave him the | buprofen as well as
one of these other pills?

A No. Just one pill.

Q Ckay. Just the one pill?

A Yeah.

Q Ckay. And you believe that was |buprofen?

A It was | buprofen.

Q Ckay. And why woul d- -

A At the time, | thought it was the other thing.

Q Why--COh, is that--Ckay. So if it wasn't, it was the
ot her thing.

A Yeah.

Q Ckay. What was it that pronpted you to give Dale
what ever this was you gave hinf?

A The evening before, Dale had been--the evening of--the
trial--towards the end of the trial that day, Dal e had been--
he had been very nuch agitated by--and probably rightly so,
by some of the statenments that were being nade. But his
reactions to themwere angry | ooks, stonping, turning around
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tofriends in the courtroom things that the jury was picking
up on that probably woul d have been better had he just not
been able to react. But that--that was Dal e.

Q I guess what |I'’m-the one question I'masking is, I'm
assum ng what you woul d- -

A H s deneanor was not hel ping him

Q I nean, you were concerned about his deneanor in front

of the jury?

A Yes.

Q Ckay. Did you approach Dale about taking sone
medi cation, or did he approach you about the nedication?

A Initially, I1--1 suggested it. He thought it m ght be
a good i dea. And then when he asked for nore |ater that
evening, | said no.

Q And so you didn't give him nore when he asked for it
| ater?

A Correct.

Q Now, did you notice any appreciable change in his
demeanor after he--he took the one pill you gave hinf
A No.

Q And it’s been testified to here by others that Dal e sat
there looking tired and--and disoriented, and |like he just
want ed a nap throughout the entire trial. Do you recall him
acting, or |ooking, or appearing that way at any tinme?

A Just the opposite. Perhaps | did. But--

(Doc. 7, Ex. G at 286-88.)

Dr. Vernon A. Geen, retired Chief of Toxicology Services for the
University of Mssouri-Kansas City, testified by deposition. (Ex. 26,
Exs. at 239-48.) Dr. Geen testified that the nuscle relaxant drug
Cari soprodol could cause disorientation, confusion, and agitation in
some individuals, especially those taking it for the first time. (ld.
at 244.)

The M ssouri Court of Appeals found the record did not support
petitioner’'s allegations. The court specifically noted that trial
counsel testified he only provided petitioner one pill, and that the
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prosecuting attorney testified petitioner was alert and oriented during
trial and that he did not appear to be under the influence of
medi cati on. Hel mi g, 42 S.W3d at 683. Moreover, the court noted that
“the [trial] court observed nmovant during the trial, the hearing on the
motion for new trial, sentencing, and during the Rule 29.15 notion
hearing. The court expressly found that ‘at no tine did the Mvant
appear in any way to be under the influence of any substance, and that
at all tinmes, Mvant appeared attentive and interested in the
proceedi ngs and able to assist in his ow defense.”" 1d. (quoting Doc.
7, Ex. Hat 110.)

Petitioner is correct in his observations that neither the trial
court nor the court of appeals noted Dr. Green’s testinony regarding the
side-effects of the prescription muscle relaxer Carisoprodol. However,
the failure to do so does not presunptively support petitioner’s
position that the appellate court reached a decision that was
unreasonable in light of the facts. Neither party directs the court to,
and the court did not find on its own review, evidence that the |ong,
thick, white-pill petitioner received was Carisoprodol. In fact, Dr.
G een hinsel f never was asked to identify the pill as Carisoprodol, and
he testified that Carisoprodol was “pink or blue, sonething about |ike
that . . . . At onetinme, | think it was a very large pill, but | think
they decreased the size of it.” (Doc. 7, Ex. 26, Exhibits at 244.) Dr.
Green’s testinmony, while shedding |ight on the possible cognitive side-
effects of the prescription drug Carisoprodol, does little to advance
petitioner’s allegations that he was given a muscle rel axer, that the
muscl e rel axer was Cari soprodol or some simlar medication, and that he
experienced the side-effects Dr. G een described.

Moreover, even if petitioner was given Carisoprodol, Dr. Geen’s
testinony is in contrast to the observations of trial counsel and the
prosecuting attorney. These individuals testified that petitioner was
alert, oriented, and appeared to be assisting in his defense.

Wth respect to whether petitioner should testify in his own
defense, trial counsel testified at the Rule 29.15 notion hearing that
petitioner was exam ned by the judge regarding his ability to make the
decision not to testify. (Doc. 7, Exs. A-6 at 1042-45; G at 288-90.)
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Moreover, had petitioner testified, information about prior offenses,

i ncluding nunerous drug and al cohol related offenses, may have cone
before the jury, which forned the basis for trial counsel to advise
petitioner not to testify. (Id. at 289-90); cf. Raws v. Mabry, 630
F.2d 654, 661 (8th Cr. 1980) (“[T]he Court wll not second guess
counsel 's judgnent when it relates to strategy cal cul ated to benefit the

petitioner.”).

Petitioner inplicitly argues that, because trial counsel testified
that he believes he was ineffective for failing to request a nenta
health evaluation to determne the conpetency of petitioner to assist
in his owm defense (Doc. 7, Ex. Gat 296), this supports his allegations
that he was denied his Due Process rights.

In order to be conpetent to stand trial one nust have "the
capacity to wunderstand the nature and object of the
proceedi ngs against him to consult with counsel, and to
assist in preparing his defense." Drope v. Mssouri, 420
Uus 162, 171, 95 S. . 896, 903, 43 L.Ed.2d 103 (1975)
Def endant nust have "a sufficient present ability to consult
with his lawer wth a reasonable degree of rationa
under st andi ng--and [have] a rational as well as factual
understanding of the proceedings against him" Dusky wv.
United States, 362 U S. 402, 403, 80 S. C. 788, 789, 4
L. Ed. 2d 824 (1960).

Speedy v. Wrick, 702 F.2d 723, 725 (8th Gr. 1983).
The record is insufficient to indicate that petitioner was not

conmpetent or to corroborate counsel’s post-trial second-guessing about
whet her he shoul d have had petitioner evaluated as to his conpetency.

Trial counsel consistently noted that a primary reason for giving
petitioner the pill was out of concern for his denmeanor in front of the
jury, not to make him conpetent to stand trial. Moreover, the record
does not reflect any facts or circunstances that woul d have required t he
trial court to question, sua sponte, petitioner’s conpetency. See
Speedy, 702 F.2d at 725 (quoting Pate v. Robinson, 383 U S. 375 (1966)
(“[A] due process evidentiary hearing is constitutionally conpelled at

any tinme that there is ‘substantial evidence' that the defendant may be
mentally inconpetent to stand trial.”)); cf. Beans v. Black, 757 F.2d
933, 935 (8th G r. 1985) (“Since conpetency to stand trial is a factua
i ssue, we nust presune the state court's findings to be correct unless
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they can be faulted for one of the reasons listed in 28 US C 8§
2254(d)."). The trial court found petitioner was attentive and
interested in the proceedings and free fromany i nfluence of nedication.

VWhile Patty Lammers testified that petitioner was given the
medi cation every day and it caused himto be drowsy and have difficulty
wi th thought processes, she did not bring this to the attention of the
court® despite bringing other matters of concern to the court’s
attention during trial proceedings.! Mreover, her testinmony is in
direct contrast to trial counsel’s that he only gave petitioner one pill
and refused to provide petitioner with another pill upon his request.
(Doc. 7, Ex. G at 287-88); Hoon v. lowa, 313 F.3d 1058, 1062 (8th Cr.
2002) ("“Under AEDPA, [the federal courts] nust give substantial
deference to the state court's analysis of the evidence . . . .7");
Pittman v. Black, 764 F.2d 545, 546 (8th Cr. 1985) (“The federal
court's role is sinply to ascertain whether the state court's findings

of fact have fair support inthe record. Credibility determ nations are
left for the state courts to decide.”) (internal citations omtted).

It is not wthin this court’s purview to redetermne the
credibility of the witnesses or draw its own conclusions of the facts.
The court’s roleis limted to determ ni ng whether the appellate court’s
decision was contrary or unreasonable in light of Supreme Court
precedent and the record facts. Reviewing the parties’ argunents and
instant facts, the court cannot determne that the record supports a
deci sion contrary to established |aw or facts of the case.

Gound 8 is without nerit.

G G ound 9

Bpatty Lammers al l eges that she contacted defense counsel and the
M ssouri Bar regarding this matter after the trial concluded; however,
she stated that she received no response fromthe M ssouri Bar. (Doc.
7, Ex. G at 193-94.)

“Puring trial, Patty Lamrers informed the court about an all eged
i ncidence of “juror msconduct or prosecutor msconduct.” (Doc. 7, Ex.
G at 192.) The court recessed the proceedings and conducted an
i nvestigation and hearing on the issue, ultimately finding no nmerit to
the allegations. (1d.)
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Petitioner alleges that, during jury deliberations, the jurors were
supplied with a map, not otherwi se introduced into evidence, of the
rel evant areas in question. A hearing on this ground was held on
Sept ember 20, 2005. After considering the evidence adduced at this
hearing, the court makes the follow ng findings of fact and concl usi ons
of |aw

FACTS

1. At the close of petitioner’s trial, the judge instructed the
jury “It is your duty to determne the facts and to determ ne themonly
from the evidence and the reasonable inferences to be drawn fromthe
evidence.” (Doc. 7, Ex. B at 103.)

2. During del i berations, one juror had doubts about petitioner’s
guilt; specifically, the juror had questions about the distances al ong
the rivers, the directions they flowed, and highways in the area. The
juror’s questions were not answered by the evidence presented at trial.

3. O her jurors tried to persuade this juror that petitioner was
guilty, and tried to supply answers to the questions about the rivers
and hi ghways. They were unsuccessful in their attenpt to change the
juror’s mnd.

4. At that point, one or nmore jurors asked for a map of the
area, to answer the juror’s questions about distances and river flow
direction. Soneone outside the jury roomsupplied a map to the jurors.
It was a printed roadmap of the area that the juror had questi ons about.

5. The juror with doubts and some of the other jurors | ooked at
the map. After looking at the map, the juror who had expressed doubts
about petitioner’'s guilt voted with the rest of the jurors to find
petitioner guilty.

DI SCUSSI ON
“A fair trial in a fair tribunal is a basic requirenment of due
process.” Inre Mirchison, 349 U S. 133, 136 (1955); Jones v. Luebbers,

359 F.3d 1005, 1012 (8th Gr. 2004) (quoting Mirchison, 349 U S. at
136); Ryan v. Carke, 387 F.3d 785, 793 (8th Gr. 2004) (sane).
Insuring fairness during the trial process, the Sixth Amendnment

provi des:



In all crimnal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an inpartial jury of
the State and district wherein the crinme shall have been
commtted, which district shall have been previously
ascertained by law, and to be infornmed of the nature and
cause of the accusation; to be confronted with the w tnesses
against him to have conpulsory process for obtaining
witnesses in his favor, and to have the Assi stance of Counse

for his defen[s]e.

U S Const. Arend. VI. “[T]lhe right to jury trial guarantees to the
crimnally accused a fair trial by a panel of inpartial, "indifferent'
jurors. The failure to accord an accused a fair hearing violates even
the mnimal standards of due process.” Mrgan v. Illinois, 504 U S.
719, 727 (1992); accord Cooper v. Canpbell, 597 F.2d 628, 630 (8th Cir.
1979).

“Jury exposure to facts not in evidence deprives a defendant of the

rights to confrontation, cross-exam nation and assistance of counsel
enbodied in the Sixth Arendnment.” Lawson v. Borg, 60 F.3d 608, 612 (9th
Cr. 1995). As the United States Suprene Court has noted:

The requirenment that a jury's verdict “nust be based
upon the evidence developed at the trial” goes to the
fundamental integrity of all that is enbraced in the
constitutional concept of trial by jury.

In the constitutional sense, trial by jury in a
crimnal case necessarily inplies at the very |least that the
“evi dence devel oped” agai nst a defendant shall cone fromthe
witness stand in a public courtroom where there is full
j udi ci al protection of t he def endant ' s right of
confrontation, of cross-exam nation, and of counsel

Turner v. Llouisiana, 379 U S. 466, 472-73 (1965); see also Harold v.

Corwin, 846 F.2d 1148, 1150 (8th Cr. 1988) (“[E]xhibits or materials
neither in evidence nor used or exhibited before the jury during the
conduct of the trial that reasonably can be said to i nproperly influence
the verdict have no place in the jury room?”).

There is a presunption of prejudice when extraneous information is
considered by the jury. United States v. Cheyenne, 855 F.2d 566, 568
(8th Cir. 1988). This presunption applies if the extrinsic evidence

relates to factual issues not developed at trial. Unites States v.

Bl uneyer, 62 F.3d 1013, 1016 (8th Cr. 1995).
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In reviewming this ground for relief, the court is conscious that
it islimted inits review “to enforcing the commands of the United

States Constitution . . . ." Tunstall v. Hopkins, 126 F. Supp. 2d 1196,
1207 (N.D. lowa 2000) (quoting Mui"Mn v. Virginia, 500 U S. 415, 422
(1991)). In the case at bar, facts relating to petitioner’s |ocation

relative to the victim s honme and where the victinms body was recovered
were arguably material to assessing the evidence and ultimately
petitioner’s guilt. During the trial, petitioner introduced evidence
that he was in another town when the victimwas kill ed because rising
fl ood waters prevented passage across the river. The state presented
evidence indicating a tinme period during which the victimwas nurder ed.
Accordingly, the location of all material individuals, properties, and
travel routes were facts crucial to the full assessnment of the state’s
al l egations and petitioner’s defenses.

This is not nmerely an instance where the “jury sinply suppl enents
the court's instructions of law with definitions culled from a
dictionary” and “it remains within the province of the judge to
det erm ne whet her this conduct distorted the jury's understandi ng of the
law to the prejudice of the defendant.” Cheyenne, 855 F.2d at 568. The
state map provided jurors with specific facts by which to adjudge
relative |ocations, distances, travel routes, and terrain. When t he
evidence presented at trial did not convince one juror of the
petitioner’s guilt, that juror’'s vote changed after view ng the nmap.

The presunption of prejudice, however, is not absolute and the
respondent can rebut the presunption upon establishing facts to show
that the extraneous evidence was harnl ess to the defendant. Bl uneyer,
62 F.3d at 1016-17; Chaprman v. California, 386 U S. 18, 23-24 (1967)

(“Certainly error, constitutional error, . . . casts on sonmeone other
than the person prejudiced by it a burden to show that it was
harm ess.”). The test for whether the government overcane the
presunption is an objective one, i.e., whether or not the extraneous

evi dence woul d have affected the decision of atypical juror. Bluneyer,
62 F.3d at 1017. Factors include:

(1) whether the extrinsic evidence was received by the jury
and the manner in which it was received; (2) whether it was
available to the jury for a lengthy period of tine; (3)
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whether it was discussed and consi dered extensively by the
jury; (4) whether it was introduced before a verdict was
reached and, if so, at what point during the deliberations
was it introduced; and (5) whether it was reasonably likely
to affect the verdict, considering the strength of the
governnment's case and whether it outweighed any possible
prej udi ce caused by the extrinsic evidence.

I d.

In this regard, respondent has not sufficiently rebutted the
presunption that the map was prejudicial to petitioner’'s right to afair
trial. The map was available to the jurors |ong enough for nore than
one of themto study it. The map was introduced before the verdi ct was
reached, as one juror was not convinced of petitioner’s guilt until
after studying the map. Further, the state has not shown that the
strength of its case in this matter was so strong that guilt was
i nevitabl e despite the use of the map. In fact, until the map was
reviewed, one juror was not fully convinced of guilt by consideration
of the state’s evidence at trial

Even assunmi ng, arguendo, a presunption of prejudi ce does not exi st,
on these facts, the outcome would not differ. As previously discussed,
the map was not introduced into evidence at trial, and the particul ar
contents of the map related directly to facts at issue in the case
“The question of prejudice depends on whether ‘there is any reasonable
chance that the jury would have been deadl ocked or woul d have reached
a different verdict but for the fact that even one reasonable juror was
exposed to prejudicial extraneous matter.’" United States v. Tucker, 137
F.3d 1016, 1031-32 (8th G r. 1998) (quoting United States v. Hall, 116
F.3d 1253, 1255 (8th Gr. 1997)) (enphasis in original), cert. denied,
522 U.S. 1140 (1998).

G ven the circunstantial nature of the state’'s case, the fact that

the map was i ntroduced prior to the jury’ s unani nous verdict, the jury's
seem ngly unfettered access to the map, viewing of the map by nore than
one juror, and the inportance of the map’s contents relative to the
facts and issues of the case, the court finds there is a reasonable
possibility that, but for the extraneous information, the outconme may
have been different.



The court is m ndful that habeas corpus relief is an extraordi nary
remedy and should not be granted wi thout thorough review of the facts
of the case and applicable constitutional principles. See Brecht v.
Abr ahanson, 507 U.S. 619, 633-34 (1993) (quoting Engle v. lIsaac, 456
U S 107, 126 (1982) (“[Tlhe wit of habeas corpus has historically been
regarded as an extraordinary renedy, ‘a bulwark agai nst convictions that

violate “fundanental fairness.”’”)).

After full review and consideration, the court finds that the
presumed prejudice of introducing a map not ot herwi se in evidence during
jury deliberations, coupled with the failure of respondent to rebut the
presumption of prejudice, substantially affected petitioner’s Due
Process rights. See Smth v. Phillips, 455 U S. 209, 217 (1982) (“Due
process nmeans a jury capable and willing to decide the case solely on

the evidence before it.”).

Accordingly, the petitioner’s petition for wit of habeas corpus
relief is granted. The judgnment of the M ssouri Court of Appeals is
vacat ed. Pendi ng a reasonable opportunity for retrial, petitioner
shoul d be discharged from i nprisonnent.

A wit of habeas corpus is issued herewth.
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Si gned on Septenber 26, 2005.



