o o0 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 3:00-cv-01485-RLA  Document 115  Filed 10/27/2006 Page 1 of 15

IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF PUERTO RI CO

RANDOLFO RI VERA SANFELI Z,

Plaintiff,

V. CIVIL NO. 00-1485 (RLA)
THE CHASE MANHATTAN BANK,
et al.,

Def endant s.

ORDER DENYING MOTION AND CROSS-MOTION FOR SUMMARY JUDGMENT
REGARDING PLAINTIFF’'S STOCK AND STOCK OPTION CLAIM

Def endants The Chase Manhattan Bank, successor to The Chase
Manhattan Bank, N. A, and The Chase Manhattan Corporation (“Chase
Corp.”), collectively referred to as (“Chase”) have noved the court
to enter sunmary judgnment dismssing plaintiff’s stock option claim

Part of the clains asserted in this case include a cause of
action for specific performance or damages for breach of contract
pertaining to certain stock and stock options grants awarded to
plaintiff wunder Chase’'s 1996 Long-Termlncentive Plan (“the Plan”).?

As grounds for its notion, Chase essentially argues that
plaintiff: (1) forfeited his right to stocks under the Plan, by
voluntarily resigning from his enploynent wth Chase; (2) was
forewarned that by rejecting enploynment with Chase’s successor he

woul d be regarded as having voluntarily resigned and thereby wai ved

Y Third Anended Conpl ai nt (docket No. 4) Third Cause of Action.
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his right to stock under the Plan; and (3) is not entitled to
renedi es under Puerto Rico |aw because New York |aw governs any
claims arising under the Plan.

Along with his opposition, plaintiff also noved for sunmmary
judgnent in his favor claimng his entitlenent to the stock and stock
opti on awards and contesting the interpretation given by Chase to the
terms of the Plan and related docunents to the effect that his
term nation was “voluntary”.

THE FACTS

Plaintiff, Randolfo Rivera Sanfeliz, was enployed by Chase in
one of its Puerto R co dependenci es fromFebruary 25, 1974 until June
1, 1998.

On April 21, 1998, Chase Bank infornmed Rivera that it would sell
Its assets and operations in Puerto Rico to Banco Bilbao Vizcaya
(“BBV’) the going concern would not cease operating, and BBV woul d
of fer enpl oynent to sonme of Chase Bank’s enpl oyees.

On April 21, 1998 plaintiff was advised that he had been
designated as eligible for a special bonus program established to
assist in the sale transition process and which provided incentives
to certain individuals who rermai ned with Chase or BBV after the sale
had finali zed.

On April 21, 1998 BBV of fered Ri vera enpl oynent whi ch guar ant eed
his same salary, a performance bonus, Christmas bonus, and other

benefits. The job proposal included a Project Conpletion Bonus of
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$139, 000. 00, equivalent to a one-year salary, provided, inter alios
that plaintiff continued working for BBV for at |east 90 days
subsequent to the closing date.

Chase advised plaintiff that if he chose not to accept
enpl oynent with BBV, it would be deened that he voluntarily resigned
hi s enpl oynent and woul d consequently forfeit his right to exercise
the stocks and stock option grants issued to himunder the Pl an.

Plaintiff declined BBV s enpl oynent offer. Rather, he sought and
obt ai ned enpl oynent with FirstBank Puerto Ri co instead.

On June 1, 1998, plaintiff submtted his resignation letter
effective that sanme day.

Chase ceased its operations in Puerto Rico on COctober 1, 1998.

Thereafter, plaintiff requested to exercise the stock and st ock
option grants awarded to himon January 2, 1997 and January 20, 1998.

On August 26, 1999 plaintiff’s request was deni ed because he had
been offered and had declined continued enploynent with BBV and had
thereafter voluntarily resigned - thus forfeiting the opportunity to
exerci se any stock under the Pl an.

THE PLAN

Effective May 21, 1996, Chase adopted its 1996 Long-Term
I ncentive Plan which allowed for the granting of various types of
stock and stock options awards for sel ected key enpl oyees, including

plaintiff.
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The Pl an was created for the purpose of “encourag[ing] selected
key enpl oyees... to acquire a proprietary and vested interest in the
grow h and performance of the Conpany, to generate an increased
incentive to contribute to the Conpany’'s future success and
prosperity and to attract tal ented individuals.”

The Plan was filed with the Securities and Exchange Comm ssion
and is not subject to any provisions of the Enployee Retirenent
I ncone Security Act (“ERI SA").

Pursuant to the Plan, on January 21, 1997, plaintiff was granted
a Non-Qualified Stock Option Award Agreenent (“1997 Award Agreenent”)?
and on January 20, 1998, with a Restricted Stock Award Agreenent
(“1998 Award Agreenent”).® Each of these two awards was acconpani ed
by a docunent which described its particular terns and conditions

whi ch, together with the 1996 Long- Termlncentive Plan, provided the

2 On January 21, 1997, plaintiff was granted an award of 1, 000
shares of common stock to vest and becone exercisable in accordance
with the foll owi ng schedule: (1) 333 shares on January 21, 1998, (2)
333 shares on January 21, 1999, and (3) 334 shares on January 21,
2000. Pursuant to the vesting schedule of the aforenentioned Non-
Qualified Stock Option Award Agreenent, on June 1, 1999, the date of
Rivera s resignation, there were 333 shares of exercisable vested
stock in plaintiff’s favor.

8 On January 20, 1998, plaintiff was granted a total of 274
shares of restricted stock, to vest in accordance with the foll ow ng
schedul e: (1) 68 shares on January 25, 1999, (2) 68 shares on January
25, 2000, (3) 69 shares on January 25, 2001, and (4) 69 shares on
January 25, 2002. Pursuant to the vesting schedule of the Restricted
St ock Award Agreenent of 1998, at the tinme of plaintiff’'s resignation
on June 1, 1999, there were no exercisable vested stocks in
plaintiff’s favor.
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pertinent rules for the inplenentati on and exerci se of stock awarded
under the Pl an.
APPLICABLE LAW

Bot h t he 1997 and 1998 Terns and Conditions contain an identi cal
choi ce-of -1 aw cl ause providing that New York |aw woul d govern any
claimarising thereunder.* Plaintiff has not chall enged this contract
provi sion. Hence, we conclude that plaintiff may not assert clains
related to the aforenentioned stock option and stock option grants
based on Puerto Rico legal provisions, i.e., breach of contract
pursuant to art. 1054 of the Puerto Rico Cvil Code, P.R Laws Ann.
tit. 31, § 3018° (1990); specific performance, arts. 1049-1051 and
1077 of the Puerto Rico Cvil Code, P.R Laws Ann. tit. 31, 88 3013-
3015 and 3052;° lost profits;” or resolution of the contract with
al ternati ve econom c danmges® as well as pain and suffering.?®

Rat her, we shall examne the validity of plaintiff’s clains

under the pertinent New York |egal principles.

4 Section 6 of the 1997 Terns and Conditions and Section 5 of
the 1998 Terns and Conditions provide that the Agreenments as well as
the Terns and Conditions “shall be governed by the laws of the State
of New York.”

> Third Anmended Conpl ai nt 36.

¢ Third Anended Conpl ai nt 37.

©

39.

1
l

" Third Anrended Conplaint § 38.
Third Anmended Conpl aint 1
1

°® Third Anended Conpl ai nt 39.
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STOCK OPTIONS
Stock options have been described as foll ows:

Stock options are a form of bonus or incentive
conpensation. A stock option is the right to buy shares of
stock at a specified price within a specified period of
time. The option price typically is set at the tine of the
grant and does not change over the option period. ... The
exerci se of the stock options often gives the optionee the
privil ege of obtaining shares on a large scale at |ess than
the market price, ampbunting to a |lucrative bonus.

5A°  WIlliam Meade Fletcher, Fletcher Cyclopedia of the Law of
Corporations 8 2137.30 (footnotes onmtted).
Payment of a bonus will be determned in accordance with the

terms of the plan bestow ng paynent thereof. Thonpson v. Saatchi &

Saat chi Hol dings (USA), Inc., 958 F. Supp. 808, 825 (WD.N.Y. 1997);

Mar kby v. PaineWbber Inc., 650 N Y.S 2d 950 (1996); Winer v.

Diebold Gp., Inc., 568 N Y. S 2d 959, 960 (1991). “An enployee’s

entitlement to a bonus is governed by the ternms of the enployer’s

bonus plan.” Hall v. United Parcel Serv. of Am, Inc., 556 NY.S. 2d

21, 27 (1990).

Contrary to earned conpensation, paynent of a bonus which falls
within the discretion of the enployer is subject to forfeiture.
Thonpson, 958 F. Supp. at 825; Weiner, 568 N.Y.S.2d at 961. See also,

Int’l Bus. Mach. Corp. v. Martson, 37 F.Supp.2d 613, 617 (S.D.N.Y.
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1999) (forfeited stock options not deened earned conpensation);
Mar kby, 650 N.Y.S.2d at 954 (“New York State courts recognize a | ong
standing policy against the forfeiture of earned but undistributed
wages.”).

“*Though the | aw does not favor forfeiture, courts wll enforce

it if the parties agreed to it.’” Kreiss v. MCown De Leeuw & Co.,

131 F. Supp. 2d 428, 436 (S.D.N. Y. 2001) (citing 220 West 42 Assoc. V.

Ronbet Newmark Co., 375 N Y.S.2d 255 (1975)).

ARBITRARY AND CAPRICIOUS STANDARD
Pursuant to New York legal principles, denial of stock option
benefits will be reviewed under an arbitrary and caprici ous standard
I f the person or persons responsible for nmaking the determ nation are
given full authority thereof under the terns of the applicable plan.
Under New York law, if an enployee is part of a “plan”
that gives a “committee” sole discretion to interpret the
plan and determ ne whether the enployee is entitled to
benefits under the plan, a court can review such
determi nations to see whet her they were nmade fraudul ently,
in bad faith, or arbitrarily.

Lucente v. Int’l Bus. Mach. Corp., 262 F.Supp.2d 109, 114 (S.D.N. Y.

2003); Onanuga v. Pfizer, Inc., 369 F.Supp.2d 491, 497 (S.D.NY

2005); Sarnoff v. Am Hone Prods. Corp., 666 F.Supp. 137, 138

(N.D.I'l'l. 1987) (applying New York |aw).
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In Gehrhardt v. Gen. Mtors Corp., 581 F.2d 7, 11 (2™ Cr,
1978), the court ruled that where the contract provided that

managenent would be “the sole judge” of the applicable separation
category this “decision could be set aside by the court only if
appel l ant could sustain the heavy burden of establishing that the
chal | enged benefit decision was the result of bad faith, fraud, or
arbitrary action.”

Plaintiff in this case has not alleged that Chase’'s
deternmination regarding his term nation of enploynment was i n any way
pronpted by ill notive or fraud. Thus, it is plaintiff’s burden to
establish that the chal |l enged deci sion was arbitrary. That i s, absent
evidence to support a finding that the classification given to
plaintiff’s separation as voluntary resulted fromeither fraud or bad
faith on the part of Chase, the court nust deci de whet her Rivera has
“adduced sufficient evidence to enable a reasonable jury to concl ude
that the classification was arbitrary.” 1d. at 11

In order “[t]o establish that the decision was arbitrary, the
plaintiff nmust show either the absence of any rational factual basis
for the decision, or that the decision was made wi thout reference to
the rel evant facts and contractual provisions.” Sarnoff, 666 F.Supp.
at 139. “[T]he test is not whether [defendant] m ght have justifiably
classified appellant differently but whether a rational basis existed

for the classification it did nake”. Gehrhardt, 581 F.2d at 13.
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Accordingly, plaintiff inthis caseis “obligated to denonstrate
the absence of any rational fact ual basis for [Chase’s]
classification or that [Chase] in fact made its decision wthout
reference to rel evant facts and contractual provisions.” Gehrhardt at
12.

The court’s role, however, is alimted one in that it my not
substitute its judgnent for that of Chase. It is not enough that the
determ nation is perceived as incorrect or that the court woul d have
reached a different result. “As the Second Circuit rul ed al nost three
decades ago, ‘If the decision is supported by a reasonabl e basis, the
court may not substitute its judgnent for that of the enpl oyer on the

di sputed factual issues. Onanuga, 369 F.Supp.2d at 497 (citing
Gehrhardt, 581 F.2d at 11).

In Sarnoff, plaintiff demanded the right to exercise his stock
option award which his former enpl oyer had determ ned was forfeited
under the covenant not to conpete provision previously signed by
plaintiff. According to the court, “[t]he question under New York
Law is not the scope or degree of the conpetition, or even whether
conpetition actually exi sted, but rather only whether the Conmttee’s
deci sion that conpetition existed was the result of fraud, bad faith,
or arbitrary action. Al though the conpetition between [plaintiff] and

def endant was mnimal, this Court cannot substitute its judgnment for

that of the Commttee.” Id. at 139 (internal citations omtted).
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In Gehrhardt, 581 F.3d at 11, the court further noted that
“[ulnder this standard it is not enough to persuade a judge or jury
that the decision may have been incorrect. |If the decision is
supported by a reasonable basis the court may not substitute its
judgnment for that of the trustees (here GVMs managenent) on the
di sputed factual issues... The test, therefore, is not what the court
woul d have done under the circunstances but whether, viewi ng the
evi dence nost favorably to appellant, it can be concluded that no
reasonabl e basis existed for GMs decision.” (Internal quotation
marks and citation omtted).

DISCRETION UNDER CHASE’S PLAN

The Pl an provides that “[t]he Commttee, inits sole discretion,
will determne the ternms and conditions to be included in any Award
Agreement relating to stock option, which terns and conditions may
i nclude provisions restricting or termnating a Participant’s right
to exercise an option following term nation of enploynent or other
forfeiture provisions.”?®

Except in cases of retirement, death or job elimnation, the
options granted by the af orenenti oned awards end i mmedi atel y upon t he

enpl oyee’s voluntary term nati on of enploynent. ?

101996 Long-Term Incentive Plan p. 5.
11 The 1998 Terns and Conditions also include total disability.

2 The 1997 Terns and Conditions section 3(a), in pertinent
part, provides:




o o0 b~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Case 3:00-cv-01485-RLA  Document 115  Filed 10/27/2006 Page 11 of 15

CIVIL NO. 00-1485 (RLA) Page 11

The Terns and Conditions for both awards further provide that it
iswithinthe discretion of the Hunan Resources Director to establish
under which circunstances job elimnation will constitute either
involuntary termnation allowng the grantee to retain the rights
conferred under the grant or voluntary termnation resulting in the
forfeiture thereof.

In this regard, the 1997 Terns and Conditions Section 3(d)

provi des:
Termnation as a result of job elimnation. If the
enpl oynent of the Grantee involuntarily termnates... as a

result of job elimnation as determined by the Director
Human Resources in his sole discretion, then all
outstanding Options will beconme exercisable...

(Enphasi s ours).

As of the date that enploynment term nates for
any reason, except for Retirenment, Death or Job
Eli mination... the Option shall term nate
i medi ately.

The 1998 Ternms and Conditions section 2(a), in pertinent part,
reads:

As of the date that enploynment of a Gantee
term nates for any reason except for Retirenent,
termnation as a result of a job elimnation,
total Disability or death... any unvested
Restricted Stock awarded under the Agreenent
shall be forfeited i medi ately.
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Simlarly, the 1998 Terns and Conditions Section 2(c) reads:

Termination as a result of job elimnation. If the

enpl oyment of the Gantee involuntarily termnates as a

result of job elimnation as determined by the Director

Human Resources in his sole discretion, then any unvested

shares of Restricted Stock will vest...
(Enphasi s ours).

Based on the foregoing, it 1is evident that plaintiff’s
entitlenment to his 1997 and 1998 awards was conditioned upon his
continued enpl oynent with Chase. By way of exception, these docunents
all ow for preservation of the rights granted thereunder in the event
of involuntary term nation due to job elimnation. However, it is
clear that the determ nation regarding job elimnation for purposes
of qualifying for this exception is vested in the Hunman Resources
Director “in his sole discretion”

No evidence has been presented thus far in this case
establishing the grounds underlying Chase’s conclusion that
plaintiff’s rejection of enploynment with a third-party constituted
voluntary termnation in order for the court to be in a position to
assess its reasonableness.®® In other words, there are no facts

currently before us to allow us to reach a determnation as to

3 This does not nmean that private entities nust Kkeep
conprehensive records as public agencies do. The court is free to
recei ve such evidence. CGehrhardt, 581 F.2d at 12.
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whet her or not the decision at issue was indeed arbitrary and
capri ci ous.

WAIVER

Chase further contends that, prior to his resignation, plaintiff
was made aware of the consequences affecting his stock option rights
should he decline an enploynent with BBV, therefore, know ngly
forfeited any cl ai mthereunder.

In support of this proposition, Chase points to a Q%A sheet
handed out to its enployees on or about April 21, 1998 which, in
pertinent part, indicated:

What happens to our Val ue Shares enpl oyee stock options?

If you were granted Value Shares on Decenber 17, 1996

and/ or Decenber 16, 1997 and accept a job with BBV, you

will retain the right to exercise any of these stock

options on the sanme terns and conditions as if you

continued working for Chase to the end of the 10 year
option term The sanme conditions wll apply for any

enpl oyee who is not offered a conparable job with BBV.

(Employees who are offered a job with BBV but do not accept

it will forfeit their rights to the options on the date

their employment with Chase ceases). Any enployee still

hol di ng Vi si on Shares nust exercise themw thin 90 days of

the date of the date enploynent with Chase ceases.

(Enphasis in original).
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Al t hough plaintiff concedes having received this infornation,
he questions Chase’s interpretation of the Plan which conditioned his
acceptance of enploynent with a third-party as grounds for its
classification of his termnation as voluntary, thereby resulting in
forfeiture of the stock and stock option rights. Additionally,
plaintiff clainms that even assumng arguendo that Chase’'s
construction of the Plan was correct, the enploynent offer with BBV
was not to a “conparable” position within the nmeaning of the Plan
because it allegedly entailed a significant cut in benefits.

“A waiver is the intentional relinquishnment of a known right
wi th both know edge of its existence and an intention to relinquish
it. Such waiver nust be clear, unm stakable and w thout anbiguity.”

Onangquga v. Pfizer, Inc., 369 F.Supp.2d 491, 499 (S.D.N Y. 2005)

(internal quotation nmarks and citations omtted). Gven plaintiff’s
challenges to Chase’'s interpretation of the Plan provisions with

respect to the voluntariness of his term nation of enploynent, we

“ Plaintiff attenpts to argue that this provision did not apply
to the stock options he held. However, plaintiff is precluded from
arguing lack of notice regarding forfeiture based on his own
al l egations. At § 13 of the Third Arended Conpl ai nt plaintiff averred
that “[o]n that same April 21, 1998, Chase Bank inforned its
enpl oyees that those who were offered a job by the BBV but did not
accept it would be regarded as having ‘voluntarily resigned and
forfeited the rights to stocks and stock options granted by Chase
Corp.” (Enphasis ours). At no tinme did plaintiff qualify that his
advance know edge was limted to the Value Shares and not to the
stock awards clainmed in the conpl aint.
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find the record | acking any support to conclude that he waived his
rights to the stock and stock option grants.
CONCLUSION

Based on t he foregoi ng, we conclude that there is not sufficient
evidence in the record at this tine for us to ascertain whether or
not Chase’s determ nation regarding the voluntariness of plaintiff’s
departure was arbitrary or capricious. Further, we find no waiver of
plaintiff’s rights under the Pl an.

Accordingly, the Mtion Requesting Summary Judgnent of
Plaintiff’ Stock Option Caimfiled by Chase (docket No. 83)'° and
plaintiff’s Menorandum in Qpposition and in support of Plaintiff’s
Cross-Mtion for Partial Summary Judgnent (docket No. 99)'® are hereby
DENIED.

I T IS SO ORDERED.

San Juan, Puerto Rico, this 27'" day of Cctober, 2006.

S/ Raynond L. Acosta
RAYMOND L. ACOSTA
United States District Judge

15 See, Chase’s Reply (docket No. 114).

' The Modtion to Strike Plaintiff's Cross-Mtion for Summary
Judgnent filed by Chase (docket No. 106) i S DENIED.




